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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

IN RE: SMITH & NEPHEW
BIRMINGHAM HIP RESURFACING
(BHR) HIP IMPLANT PRODUCTS
LIABILITY LITIGATION

MDL No. 2775
Master Docket No. 1:17-md-2775
JUDGE CATHERINE C. BLAKE
THIS DOCUMENT RELATES TO
ALL ACTIONS

PLAINTIFFS’ RESPONSE IN OPPOSITION TO SMITH & NEPHEW’S
BRIEF REGARDING REMOTE DEPOSITIONS
Plaintiffs respectfully request this Court enter a remote deposition protocol allowing the
depositions of all remaining witnesses in the BHR Track Bellwether Discovery Pool to move
forward by remote means.1 Consistent with many state and federal courts across the country,
Plaintiffs request that this Court allow discovery to proceed using the advanced videoconferencing
technology that has been available to both parties for many years. The litigation is currently halted,
and Plaintiffs respectfully request that this Court allow remote depositions so all parties can both
conduct the work critical to moving this MDL along, and to remain safe in the wake of the ongoing
global pandemic.

1

The Court and the parties agree that the preference is to return to in-person depositions where
and when appropriate under applicable federal, state, and local orders or health guidance.
Recognizing that it may not be possible to conduct all depositions in-person at this time, and in the
interest of continuing to move this MDL along towards trials in the first half of 2021, Plaintiffs
have requested that depositions be conducted remotely, where possible, until in-person depositions
can recommence.
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From the outset of this pandemic, Smith & Nephew unilaterally opposed participating with
remote depositions for the remaining witnesses in the BHR Track Bellwether Discovery Pool. As
recently as last week, Smith & Nephew continued advocate that we “wait and see” before
considering remote depositions. This was the same position Smith & Nephew took in early March
when it cancelled Dr. Boucher’s in person deposition for concerns about health risks of travel.
Those risks are alleviated only one way – proceeding with remote depositions.

I.

The Court Should Order A Remote Deposition Protocol That Covers All
Remaining Trial Pool Depositions

Plaintiffs respectfully reaffirm their position that any remote depositions protocol should
include all cases for which depositions must be scheduled to complete Core Discovery for the BHR
Track cases. Smith & Nephew proposes that the parties schedule up to five remote depositions,
with stipulations to how those five surgeons are chosen. Respectfully, that does nothing to advance
the litigation. Defendant suggests an arbitrary number of “five”, which leaves open the scheduling
of at least 13 additional depositions with no guarantee as to how and when those depositions may
be completed. Further, once those five depositions take place, both the Plaintiffs and the Court
remain beholden to Smith & Nephew’s decision as to whether or not to proceed with remote
depositions. If Defendant agrees to five remote depositions, Plaintiffs see no substantive reason
why depositions in the other remaining bellwether candidates cannot proceed remotely as well.
Additionally, which five cases might be proper candidates for remote depositions seems likely the
next battle to be briefed and decided by this Court. Rather than repeating briefing and argument
on how to select the five cases where remote depositions are permitted, only to be followed by
additional briefing and argument after five depositions are completed as to whether even a
successful process can be repeated, this Court should implement a remote deposition protocol now

2

Case 1:17-md-02775-CCB Document 2156 Filed 05/21/20 Page 3 of 9

without specific numerical limitation. If any unforeseeable issues arise, the parties may request
guidance from this Court. Smith & Nephew’s position defeats the purpose of what we must
accomplish – making progress under the relevant orders to move this litigation forward.
As other courts have done, ordering remote depositions via a remote deposition protocol
will allow the parties to proceed with Core Discovery in a safe way, while also allowing the parties
the right to move the litigation forward. See e.g. Ex. A, Order on Remote Depositions, Superior
Court of New Jersey Law Division, Mercer County, Case No. L-001776-18, Trasn ID
LCV2020849158 (“To stop litigation until this pandemic passes is unrealistic. With the efforts of
counsel, depositions can take place over videoconference. Defendant has showed no actual
prejudice besides wanting to be present in the room with their witnesses during deposition.
However, this is not possible right now and to keep everyone safe, depositions should move
forward in the safest possible way.”); see also, Ex. B, Nueces County Order Regarding Remote
Participate in Videoconference Depositions and/or those Telephonically Recorded (“…[A] blanket
cessation of discovery in civil cases creates constitutional concerns as it could deprive citizens of
their access to open court…and the ability to prepare their cases for a right to trial by jury, a
guarantee that shall remain inviolate under the Texas constitution…and ‘shall be preserved’ under
the Seventh Amendment to the United States Constitution.”)(citations omitted); see also Ex. C,
Pretrial Order No. 35, In Re: 3M Combat Arms Earplug Products Liability Litig., 3:19-md-02885,
Doc. No. 1125 (Order governing remote depositions).
Smith & Nephew’s proposal to schedule only five depositions is a veiled attempt to halt
the litigation indefinitely until most of the depositions can move forward in person. Plaintiffs
proposal will allow the litigation to move forward, because neither party can predict when travel
and in person depositions will resume on a national scale. Even as shelter in place orders expire

3
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and certain aspects of everyday life reopen, Plaintiffs understand the likelihood that in-person
depositions with practicing surgeons will not restart immediately. The physician will not be
permitted to wear a mask during the deposition, and has no choice but to be in a room with a
minimum of four strangers, some of whom traveled through an airport, for several hours at a time.
Plaintiffs understand that many of these physicians and/or their medical practices may not want to
take this risk anytime soon, especially given the technology available to proceed with these
depositions remotely.
A.

Remote Depositions Prejudice Smith & Nephew and Plaintiffs Equally,
if at all

Without a doubt, Plaintiffs prefer conducting depositions in person. However, a remote
deposition, just as a remote oral argument, is equally prejudicial to both Plaintiffs and Defendant.
Plaintiffs do not wish to relitigate the ex parte contact order for a third time, but to the extent that
Smith & Nephew continues to believe itself to suffer greater prejudice in that Defendant cannot
‘assess the physician’s credibility’, Plaintiffs note that Smith & Nephew has had years to assess
the credibility of the surgeons for all 17 cases. Many of these surgeons were retained as consultants
for Smith & Nephew and maintained close personal relationships with the sales representatives
acting on behalf of Smith & Nephew. It is plainly false to suggest that Smith & Nephew has not
had the opportunity, a much greater opportunity than Plaintiffs, to assess the credibility of these
surgeons.2
Importantly, all of these surgeons were trained and certified to perform the BHR procedure
directly by Smith & Nephew. In addition, Smith & Nephew has a relationship with some of these
surgeons that goes beyond a simple business transaction. For example, Dr. Brooks, the implanting
2

Moreover, determinations about credibility of fact witnesses, including fact witnesses with
expertise, such as the physicians who treated plaintiffs in this MDL is the province of the jury, not
the Defendant.
4
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and revising surgeon for bellwether plaintiff Ms. Beth Jennings, was retained by Smith & Nephew
to be an expert in this litigation. Another physician, Dr. Craig Della Valle, was recently deposed
as a fact witness for Smith & Nephew as part of the general liability portion of discovery. Both
doctors also served as consultants for Smith & Nephew. Certainly, Smith & Nephew has had ample
opportunity to assess both these doctors’ credibility. Other surgeons for the bellwether pool,
including Dr. Martin, Raterman, Dr. Boucher, Dr. Manning, Dr. Rogerson, Dr. Hickman, and Dr.
Bowling, all engaged in a consulting relationship, at one point, with Smith & Nephew. While some
surgeons did not engage in a consulting relationship, several did receive financial compensation
from Smith & Nephew, including all implanting surgeons for the remaining bellwether cases: Dr.
Dayton, Dr. Graybill, Dr. Powell, Dr. Dungy, and Dr. Thomas. Therefore, for all 17 bellwether
pool cases, the implanting surgeon was either a consultant for Smith & Nephew or received
financial compensation from Smith & Nephew. Any suggestion that Smith & Nephew is at a
disadvantage or prejudiced regarding the surgeon relationship is simply untrue.
Smith & Nephew continues to shift its position on why it is prejudiced by Plaintiff’s
communications. First, it was because Plaintiffs conducted permissible in person meetings with
the doctors prior to the depositions. Now, it is because Plaintiffs exercised their right speak with
the surgeons pursuant to the ex parte order. Plaintiff’s communications with physicians are
allowed, and do not add any greater prejudice to Smith & Nephew in a remote setting.
While technological problems are possible, this is a fact we deal with, and overcome, in
everyday life. Technological problems and communication issues continue to be a problem for in
person depositions as well and will be borne equally by Plaintiffs and Defendant. We must all be
flexible with the options available to us. If the United States Supreme Court can hear oral argument
over the telephone, surely the parties can overcome any potential technological difficulties such as

5
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delays in feeds. In particular, Plaintiffs appreciate Smith & Nephew’s reference to the “flush”
heard ‘round the world because it proves that even the highest court in the land will proceed
through unexpected distractions. Plaintiffs firmly believe both parties have the same flexibility to
make do with any potential interruptions in technology.
Smith & Nephew’s offer to withhold challenging the legality of an order on remote
depositions, in favor of Plaintiffs agreeing to only five remote depositions, is another way for
Smith & Nephew to delay this MDL. Plaintiffs declined the claimed compromise because
Plaintiffs believe re-briefing these issues after five depositions merely further delays these
proceedings, rather than achieving what should be a common the goal of moving the litigation
forward.
II.

The Court Should Enter Plaintiffs’ Proposed Amended CMO 16 To Ensure
The Goal Of Moving The Litigation Forward

Plaintiffs’ Proposed Amended Case Management Order No. 16 is based on the need for
flexibility to move the discovery process forward. Certainly, Plaintiffs are not taking advantage of
the pandemic in making a request that each party agree to move forward, in good faith, with the
cases where Core Discovery has been completed by the newly proposed deadline. Plaintiffs believe
most - if not all - cases can have Core Discovery completed by the proposed August 3rd date.
However, in the event that a surgeon deposition is outstanding, or some other as yet unforeseen
event takes place, Plaintiffs proposed language to allow for the selection of trial cases from the
pool of completed discovery. Maintaining a rigid stance, in the face of an ongoing global
pandemic, could mean additional delays that benefit neither party. Plaintiffs’ proposal does not
prejudice either party, but rather simply accepts the reality that if discovery is not complete on all
17 cases, the litigation may move forward.

6
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Smith & Nephew’s casual position that a trial in April, June, or later in 2021, “is not going
to matter in the greater scheme of things,” displays a lack of respect for the Plaintiffs who have
been injured by its product. These Plaintiffs all underwent multi-hour depositions. These Plaintiffs
filled out extensive fact sheets and provided an extensive amount of personal information and
documents. These Plaintiffs suffered for years from metal poisoning and underwent one,
sometimes multiple painful revision surgeries. These Plaintiffs deserve their day in court. These
Plaintiffs deserve access to justice.
For the reasons stated herein, Plaintiffs respectfully request this Court enter a remote
deposition protocol3 for all remaining depositions in the BHR Track Discovery Pool and
respectfully request this Court enter Plaintiffs’ [Proposed] Amended Case Management Order No.
16.

Dated: May 21, 2020

Respectfully Submitted,
/s/ Robert K. Jenner
Robert K. Jenner (Bar No. 04165)
Kathleen R. Kerner (Bar No. 18955)
JENNER LAW, P.C.
1865 Reisterstown Road, Suite 350
Baltimore, MD 21208
rjenner@jennerlawfirm.com
kkerner@jennerlawfirm.com
Telephone: (410) 413-2155
Facsimile: (410) 982-0122

3

Plaintiffs drafted a proposed remote deposition protocol and provided to counsel for Defendant
for their review and discussion. Defendants responded Wednesday by sending an entirely new
proposed protocol. At the time of this filing, the parties have met and conferred, but have not yet
reached agreement on a proposed remote deposition protocol. The parties will submit either a joint
proposed protocol or competing protocols by noon on Friday, with the Court’s understanding.
7
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Jasper D. Ward IV
JONES WARD PLC
The Pointe
1205 E. Washington St., Suite 111
Louisville, Kentucky 40206
jasper@jonesward.com
Phone: (502) 882-6000
Facsimile: (502) 587-2007

Genevieve M. Zimmerman
MESHBESHER & SPENCE LTD.
1616 Park Avenue South
Minneapolis, MN 55404
gzimmerman@meshbesher.com
Phone: (612) 339-9121
Facsimile: (612) 339-9188
Counsel for Plaintiffs

8
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on the 21st of May, 2020, that I electronically filed the
foregoing with the Clerk of the Court by using CM/ECF. Notice of this filing will be sent by email to all parties by operations of the Court’s electronic filing system or by mail to anyone unable
to accept electronic filing as indicated on the Notice of Electronic filing. Parties may access this
filing through the Court’s CM/ECF system.
/s/ Robert K. Jenner
Counsel for Plaintiffs
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CAMPBELL CONROY & O’NEIL, P.C.
BY: William J. Conroy, Esquire
Emily J. Rogers, Esquire
Erin W. Grewe, Esquire
Attorney I.D. Nos.: 003481983/030322010/019272012
1205 Westlakes Drive, Suite 330
Berwyn, PA 19312
(610) 964-1900
Attorneys for Defendant, Ford Motor Company
BRENDA SHATTUCK, as Administratrix of
the Estate of WALTER DeGROFF, Deceased,
Plaintiff,
v.
FORD MOTOR CORPORATION, JMJ
FARM HOLDINGS, LLC, JOSEPH R.
JINGOLI, JR., JOSEPH JINGOLI & SON,
INC., UNITED RENTALS, INC., ABC
CORPORATIONS (1-10), and XYZ
CORPORATIONS (1-10),
Defendants.

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION
MERCER COUNTY
DOCKET NO.: L-001776-18
ORDER

THIS MATTER, having been brought before the Court on Motion of Erin W. Grewe,
Esquire of Campbell Conroy & O’Neil, P.C., counsel for Defendant Ford Motor Company, for
Protective Order prohibiting Plaintiff from proceeding with the remote videoconference
depositions of Ford’s corporate designees until such time as Ford’s counsel of record can be
present in-person with the witnesses for purposes of preparing the witnesses for deposition and
defending the witnesses at the depositions, and the Court having considered the moving papers
and any opposition thereto filed, and for good cause shown;
IT IS on this May 8, 2020 , ORDERED that Defendant Ford Motor Company’s Motion
is DENIED.
A copy of this order shall be served on all parties by the moving party within 10 days. A party
represented by an attorney shall be deemed served by uploading to eCourts.
Opposed

/s/William Anklowitz, J.S.C.

Oral argument on the record.
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OPINION:
In pertinent part, R. 4:10-3 provides:
Upon motion by a party or by the person from whom discovery is being
sought, and for good cause shown, the court may make any order which justice
requires to protect a party or person from annoyance, embarrassment,
oppression, or undue burden or expense, including, but not limited to, one or
more of the following:
(a) That the discovery not be had;
(b) That the discovery may be had only on specified terms and conditions,
including a designation of the time or place;
(c) That the discovery may be had only by a method of discovery other than
that selected by the party seeking discovery;
(d) That certain matters not be inquired into, or that the scope of the discovery
order by limited to certain matters;
(e) That discovery be conducted with no one present except persons
designated by the court;
(f) That a deposition after being sealed be opened only by order of the court;
(g) That a trade secret or other confidential research, development, or
commercial information not be disclosed or be disclosed only in a
designated way;
(h) That the parties simultaneously file specified documents or information
enclosed in sealed envelopes to be opened as directed by the court.
If the motion for a protective order is denied in whole or in part, the court may,
on such terms and conditions as are just, order that any party or person provide
or permit discovery. The provisions of R. 4:23-1(c) apply to the award of
expenses incurred in relation to the motion.
New Jersey courts have long held that a trial court, in the exercise of its discretion, may “take
whatever steps are necessary” to protect against compelled disclosure of a party’s confidential
information, including the issuance of a protective order.” Martin v. Educational Testing Serv., Inc.,
179 N.J. Super. 317, 327-328 (Ch. Div. 1981), overruled on other grounds; Brady v. Department of
Personnel, 149 N.J. 244 (1997).
Defendant, Ford Motor Company, submits a motion for a protective order. Defendant seeks
a protective order prohibiting Plaintiff from proceeding with the remote videoconference
depositions of Ford’s corporate designees until such time as Ford’s counsel of record can be
present in-person with the witnesses for purposes of preparing the witness for deposition and
defending the witnesses at the depositions. Defendant contends that they recognize their obligation
to present a designee or designees as to Noticed Deposition Topics/Requests 26 and 28-30 and has
diligently worked to comply with the Court’s Order. Defendant offered to present its corporate
witnesses on February 12, 2020, but counsel for Plaintiff was not available on the proposed date.
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Additionally, Defendant offered to present the witnesses on March 12, 2020 and this date was
accepted by all counsel, however, on March 11, 2020, when the initial concerns regarding COVID19 were increasing, counsel for Defendant advised Plaintiff’s counsel that the one of the two
witnesses was ill but suggested that the deposition of the remaining witness proceed. Plaintiff’s
counsel opted to postpone the depositions of both witnesses.
Plaintiff now seeks to do the deposition over videoconference. Defendant seeks a protective
order prohibiting the videoconference deposition and extension of time in which to complete
discovery pursuant to R. 4:24-1(c). Defendant argues that there is nothing routine about trying to
conduct depositions with all participants in different locations and they do not believe that its
interests will be adequately protected if depositions are conducted in this manner. Further,
Defendant avers that there is no compelling need to move forward with the deposition immediately,
as this is not a situation where the testimony must be preserved immediately due to the risk that the
testimony may be irrevocably lost and Defendant can still present designees when conditions
permit.
Plaintiff submits an opposition. Plaintiff argues that there is nothing unreasonable about
conducting these depositions via videoconference, which allows the witnesses and all counsel to
participate from the comfort of their homes. Plaintiff avers that Courts around the country have
consistently instructed litigants and their counsel to continue pushing civil litigation forward by
reasonable and safe means, including through videoconference where possible. Plaintiff contends
that Defendant has offered no legitimate reason to postpone these depositions, let alone good cause
to do so and has failed to show any shred of actual prejudice besides mere generalizations.
These are unprecedented times. Courts, litigants, and counsel everywhere are learning a
new normal. Many depositions during this short amount of time have taken place via
videoconferencing and there is no reason that these depositions cannot move forward as well. To
stop litigation until this pandemic passes is unrealistic. With the efforts of counsel, depositions can
take place over videoconference. Defendant has showed no actual prejudice besides wanting to be
present in the room with their witnesses during deposition. However, this is not possible right now
and to keep everyone safe, depositions should move forward in the safest way possible. As such,
Defendant’s motion for protective order is DENIED.
The court considered the connectivity issues that occurred in having oral argument.
However, text messages, email, interoperability of technology, patience, and cooperation make it
all possible.
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IN THE DISTRICT COURTS AND COUNTY COURTS AT LAW OF NUECES COUNTY, TEXAS
NUECES COUNTY ORDER REGARDING REMOTE PARTICIPATION IN VIDEOCONFERENCED
DEPOSITIONS AND/OR THOSE TELEPHONICALLY RECORDED
Due to the coronavirus (COVID-19) crisis and to ensure the health and safety of the
public, court staff(s), and litigants, the District Court Judges and County Courts at Law Judges of
Nueces County, during a specially called meeting on March 17, 2020, and continued to March
18, 2020, adopted the following resolution regarding videoconferencing depositions and
telephonically recorded testimony.
The Nueces County District Courts and County Courts at Law acknowledge the severity
of the COVID-19 pandemic, and the advisability of "social distancing" to contain it. However,
depositions noticed and taken remotely pose no risk of spreading the coronavirus. On the
other hand, a blanket cessation of discovery in civil cases creates constitutional concerns as it
could deprive citizens of their access to open court, TEX. CONST. art. 1, Sec. 13, and the ability
to prepare their cases for a right to trial by jury, a guarantee that shall remain inviolate under
the Texas constitution, TEX. CONST. art. 1, Sec. 15, and "shall be preserved" under the Seventh
Amendment to the United States Constitution. U.S. CONST., 71h Amend.
Allowing a party to unilaterally choose to not participate in discovery noticed to be
conducted remotely unfairly stalls the ability of litigants to prepare their cases for trial. Given
the uncertainty concerning how long social distancing countermeasures will be necessary to
prevent the spread of COVID-19, The Nueces County District Courts and County Courts at Law
enter this Order to prevent a party from unilaterally stalling depositions conducted by remote
means during this pandemic.
On March 13, 2020, the Supreme Court of Texas and the Court of Criminal Appeals of
Texas issued their First Emergency Order Regarding COVID-19, State of Disaster (Misc. Docket
No. 20-007). By way of that Order the Supreme Court of Texas authorized that all courts in
Texas to "[a] allow or require anyone involved in a hearing, deposition or other proceeding of
any kind

-

including, but not limited to a party, attorney, witness, or court reporter,

... -

to

participate remotely, such as by teleconferencing, videoconferencing, or other means."
Additionally, the Supreme Court authorized all courts in Texas to "[c]onsider as evidence sworn
statements made out of court or sworn testimony given remotely, out of court, such as by
teleconferencing, videoconferencing, or other means."
In light of the Supreme Court's authorization set forth in Misc. Docket No. 20-007, and in
the interest of safety and welfare of the public, attorneys, and clients amid the ongoing
concerns and escalation of COVID-19, the Nueces County District Courts and County Courts at
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Law have made the following decisions regarding the procedure for taking depositions, and the
admissibility of depositions taken by non-standard means, and hereby orders the same:
1. All depositions for cases filed in Nueces County may be noticed to take place
remotely;
2. All notices shall specifically advise the location of the witness, the court
reporter, the plaintiff's lawyers, the defense lawyers and any other persons to
attend remotely;
3. All deposition notices shall explain how the parties in the case may access the
remote connection being utilized (i.e., Zoom, GoloMeeting.com, etc.)
4. Pursuant to Misc. Docket No, 20-007, it shall not be grounds for a motion to
quash that a witness, the court reporter, the plaintiff's lawyer, the defense
lawyer or any other person wishes to attend in person, and such a motion shall
not stay the deposition.
5. Pursuant to Misc. Docket No. 20-007, it shall be grounds for a Notice to
Modify deposition notice that a witness, the court reporter, the plaintiff's
lawyers, the defense lawyers, and any other persons who do not wish to attend
in person, and such a notice shall modify the deposition notice to allow remote
attendance.
6. Subject to proper written notice provided in advance after the date of this
Order, any deposition in a civil case may proceed telephonically or by recorded
videoconference, and the COVID-19 pandemic shall not be grounds to quash the
same.
7. Any depositions so recorded telephonically or by videoconferencing during the
pendency of the Order of the Supreme Court of Texas, may be admitted at trial
with the same effect as one recorded in-person.
THIS NUECES COUNTY STANDING ORDER SHALL BECOME EFFECTIVE ON 18th DAY OF MARCH,
2020 and will apply to all District Courts and County Courts at Law in Nueces County.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
PENSACOLA DIVISION
Case No. 3:19md2885

IN RE: 3M COMBAT ARMS
EARPLUG PRODUCTS
LIABILITY LITIGATION

Judge M. Casey Rodgers
Magistrate Judge Gary R. Jones

This Document Relates to All Cases

PRETRIAL ORDER NO. 35
Remote Depositions
The COVID-19 global pandemic has affected virtually every aspect of
American society, including civil litigation in this Court and across the federal
system. Governmental authorities have responded to this public health emergency
by imposing travel restrictions, “stay at home” directives, and other social distancing
measures designed to slow the communal spread of the disease. Plaintiffs and
Defendants (the “Parties”) have expressed a strong preference to conduct in-person
depositions in this litigation, but social distancing restrictions in various jurisdictions
may sometimes preclude this option. Pursuant to Fed. R. Civ. P. 30(b)(4), this Court
has authorized the use of remote depositions by videoconference (“Videoconference
Deposition”) and now issues the following protocol 1 to govern any depositions

1

This Order does not address which depositions may proceed by videoconference, a
subject that the Court has addressed in a prior case management conference and will address
further in future Orders as appropriate.

1
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conducted by remote videographic means in In re: 3M Combat Arms Earplug
Products Liability Litigation.
1.

Any Videoconference Deposition taken pursuant to this Court’s Orders must
comply with the requirements in Fed. R. Civ. P. 30(b)(5). This includes the
requirements that, (a) “[u]nless the parties stipulate otherwise, a deposition
must be conducted before an officer appointed or designated under Rule 28,”
and (2) that officer must administer the oath or affirmation to the deponent.
A Videoconference Deposition taken pursuant to this Case Management
Order will be deemed to have been taken before an appropriate officer despite
the court reporter not being in the same physical location as the witness—as
long as the court reporter attends the deposition by the same remote means as
the other participants and is able to hear and communicate with other
attendees. To the extent permitted by the law of the state in which the witness
is located, the witness may be sworn in remotely with the same effect as an
oath administered in person.

2.

The deposition notice for any Videoconference Deposition pursuant to Fed.
R. Civ. P. 30 must list the location(s) (city and state) from where the witness,
the court reporter, and the videographer will attend.

3.

All deposition notices must identify the company that will host and record the
remote deposition (the “Remote Deposition Vendor”) and contain a general
2
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description of how those attending may access the remote connection being
utilized (e.g., GoToMeeting, Zoom, WebEx).

The party noticing the

deposition must provide the witness and all other attendees with detailed
instructions regarding how to participate in the Videoconference Deposition
at least three business days before the deposition—and will use best efforts to
provide the detailed instructions at least five business days before the
deposition.
4.

To host a remote deposition, a Remote Deposition Vendor must have
implemented adequate security measures to ensure the confidentiality of the
remote deposition (e.g., video and audio feeds, exhibits). These security
measures include using tools such as a “virtual waiting room” that allows the
court reporter to admit only individuals authorized to attend the deposition.

5.

At least 24 hours before the Videoconference Deposition is scheduled to start,
counsel, the witness, and the Remote Deposition Vendor must conduct a test
of the system, equipment, and internet connection that will be used to conduct
the remote deposition (the “Remote Deposition Technology”). If a witness
noticed for a Videoconference Deposition does not have a webcam-equipped
tablet, desktop or laptop computer that can be used during the deposition,
counsel who noticed the deposition must provide the deponent with an agreedupon tablet containing the audio, webcam, and Wi-Fi connectivity needed to
3
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participate in the deposition.
6.

At the time of the deposition, the witness must advise the court reporter of his
or her physical location. The witness should endeavor to participate in the
deposition from a quiet, well-lit, indoor location, while seated in front of a
neutral background, and facing the camera being used to record the witness.
To avoid any potential disruptions of a Videoconference Deposition, those
attending must enable “do not disturb” settings for applications not in use,
including but not limited to, Skype, instant messaging, and/or e-mail
notifications. The Court recognizes that the microphones for certain attendees
(such as the witness, the court reporter, the attorney taking the deposition, and
the attorney defending the deposition) must remain on when the deposition is
on the record. Other attendees should mute microphones when not speaking.
The Remote Deposition Technology must be able to show in real-time a list
of all persons attending the Videoconference Deposition. The participating
attorneys may be visible to all other participants during the deposition.

7.

A videographer employed by the Remote Deposition Vendor will record the
witness’s deposition testimony, by the best technological means available,
including remote video capture/recording.

The video recording of the

deposition may only be suspended during the deposition upon stipulation by
counsel conducting and defending the deposition. With the exception of the
4
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videographer and the court reporter, the deposition may not otherwise be
recorded electronically without the consent of the Parties. The videographer
must only record (1) the audio and video of the witness’s testimony; (2) the
video of any documents being displayed or annotated for the witness during
the deposition; and (3) the audio of the questioning and defending attorneys.
The fact that a deposition was noticed to take place remotely, and was
recorded remotely, will not, by itself, be a sufficient basis for preventing the
remote deposition from being admitted at trial with the same effect as a
deposition video that was recorded in-person.
8.

During the deposition, full and complete copies of deposition exhibits must
be provided to the witness and counsel who are attending the deposition.
Deposition exhibits may be made available in physical (hardcopy) form or via
the Remote Deposition Technology, file sharing software, or other electronic
means. A witness may be required to use a keyboard, mouse, or other similar
means to open and/or advance the pages of an exhibit. Access to a full copy
of the deposition exhibit electronically via iPad, tablet, laptop, or other
devices, will be deemed to equate to hardcopy access. The fact that a witness
was provided with an electronic copy of an exhibit will be an insufficient
basis, by itself, to object to the admissibility of that exhibit at trial. During
the deposition, the Remote Deposition Technology must allow counsel to
5
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display and annotate exhibits for the witness, add and remove exhibits, and
change the order in which the exhibits are presented to the witness.
9.

During the deposition examination, no person is permitted to communicate
with the witness by any means not recorded in the same manner as the
deposition itself (e.g., no text or email exchanges with the witness). However,
the witness’s counsel may communicate with the witness telephonically or by
other electronic means during breaks, consistent with Federal Rule of Civil
Procedure 30(c)(1).

10.

Any pauses, lags, and/or disruptions in technology, including but not limited
to interruptions in Internet connection, will not result in waiver of objections
by any party.

If any pauses, lags, and/or disruptions are persistent or

prolonged, the Parties should: (1) extend the remote deposition by an amount
of time equal to the duration of the pause, lag, and/or disruption, provided that
the additional time is less than an hour; or (2) consider rescheduling the
remote deposition for a later date, if the additional time required is an hour or
more.
11.

Nothing in this Order prevents a party from moving for a protective order
under Fed. R. Civ. P. 26(c) to require that a given individual deposition
proceed in person. Further, nothing in this Order precludes counsel for a
witness from being in the same room as the witness, if the witness consents
6

Case 3:19-md-02885-MCR-GRJ Document 1125 Filed 05/13/20 Page 7 of 7
Case 1:17-md-02775-CCB Document 2156-3 Filed 05/21/20 Page 7 of 7

and such attendance is consistent with social distancing restrictions. Under
such circumstances, the party noticing the deposition may still opt to conduct
its examination by videoconference.
12.

For Touhy-witness depositions, additional protocols may be established by the
Court.
SO ORDERED, on this 13th day of May, 2020.

M. Casey Rodgers
M. CASEY RODGERS
UNITED STATES DISTRICT JUDGE
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