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DALLASCOUNTY,TEXAS

fl5th.. 1)
_ _ _:JUDICIAL DISTRICT

Plaintiffs Charles Redden, Christopher Brooks and Brad Kessler's First
Original Petition

Plaintiffs Charles Redden, Christopher Brooks, Brad Kessler, and Redden and
Associates, Inc.'s file this First Original Petition against Defendant Smit4 & Nephew, Inc. and,
for cause, would respectfully show unto the Court as follows:
A. INTRODUCTION
1.

Plaintiffs Charley Redden, Christopher Brooks, Brad Kessler, and Redden and

Associates, Inc., hereinafter "Plaintiffs," were sales representatives for Defendant Smith &
Nephew, Inc, hereinafter "S&N." S&N is in the business of supplying medical instruments and
products to orthopedic surgeons and hospitals for orthopedic procedures and operations.
Plaintiffs were to offer S&N's products and services to the orthopedic community for sale and
use.
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Plaintiffs, as sales representatives for S&N, signed sales representative agreements

2.

with S&N; including a provision to not-compete with S&N if the relationship was terminated for
any reason.
3.

On or about June 12, 2009, S&N terminated Plaintiffs as sales representatives and

S&N claimed it would enforce the non-compete provisions of the various agreements by and
between Plaintiffs and S&N.
4.

S&N has not paid Plaintiffs Brad Kessler and Chris Brooks under the "Agreements"

for over a year; thus, the agreements are invalid and unenforceable. Non-compete provisions
must be in writing and set forth certain elements; non-compete provision are never implied.
Likewise, the agreement with Charley Redden is invalid and unenforceable as it fails to specify
the necessary elements to enforce a non-compete provision.
5.

S&N through its employees, agents, and officers have slandered and disparaged

Plaintiffs and continue to slander and disparage them.
B. DISCOVERY CONTROL PLAN
Discovery is requested under Texas Rule of Civil Procedure 190.4 (level2).
C. PARTIES
1.

Plaintiffs are residents of Dallas County, Texas.

2.

Defendant S&N is a foreign corporation registered to do business in Texas, and may

be served with process by serving its registered agent CT Corporation at 350 St. Paul, Dallas,
Texas 75201.
D. JURISDICTION AND VENUE
1.

Subject matter jurisdiction is proper in the District Courts of Dallas County, Texas

because the amount sued for exceeds the jurisdictional minimum of this Court.
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Venue is proper in Dallas County, Texas pursuant to Chapter 15 of the Texas Civil

2.

Practice and Remedies Code because all, or a substantial portion, of the events giving rise to the
Plaintiffs' claims occurred in Dallas County, Texas.
The Court has specific jurisdiction over S&N because the contract at issue in this case

3.

was made in Dallas County, Texas, the contract was to be fulfilled and paid in Dallas County,
and because S&N has an office in Dallas County.

E. FACTUAL BACKGROUND
1.

In 2007 S&N entered into a Deferred Prosecution Agreement with the US

Attorney because S&N was violating numerous laws regarding unfair competition.

As a

provision of this agreement, S&N was to follow ADVAMED Guidelines for physician contact,
enforce these Guidelines, enact its own policies of conduct, and police itself. In March of this
year, 2009, S&N was discharged from the Deferred Prosecution Agreement.
2.

Plaintiffs have worked together for over a year and a half as a partnership through

Plaintiff Redden and Associates. Prior to this relationship, there was a contract by and between
S&N and Redden dated April 3, 2000. The "Agreement" is attached hereto as Exhibit A.
Starting in January of 2008, S&N ceased all payments to the individual Plaintiffs and began
paying Redden and Associates.
3.

In April of 2009, one

month after S&N was discharged from the Deferred

Prosecution Agreement, S&N' s president Andrew Holman and S&N' s regional vice-president
Shawn Gabriel come calling upon Plaintiffs and one of their physicians. After the regional vicepresident takes the physician to dinner, president Holman, Gabriel, the physician, and the
Plaintiffs meet at the W Hotel for a few drinks paid for by vice-president Gabriel. Then, Holman
suggests that the group go to a gentlemen' s club; it was known Holman enjoyed these clubs but
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Plaintiffs had never attended one with him and a client-physician before.
4.

The Plaintiffs knew the physician would not go to the men's club with S&N's

president and vice-president if the Plaintiffs did not go as well. The Plaintiffs were put in a no
win position; they suspected that attending a men's club with a client-physician would cross the
line of reasonable physician contact but they were also concerned about what S&N would do if
they did not go. If the physician does not go because the Plaintiffs did not go, then S&N, who
held Plaintiff's futures at its discretion, would have been embarrassed by Plaintiffs turning down
the president's invitation to a men's club [a known haunt ofS&N's president when in Dallas], to
uncertainty about any retribution upper management might have inflicted upon Plaintiffs. S&N
tied the Gordian knot and handed it to Plaintiffs.
5.

Plaintiffs went to the men's club at S&N's "request;" a request they could not

decline. The drinks and entertainment for the client-physician were paid for by S&N; none was
paid for by Plaintiffs. S&N madre the invitation to attend the men's club, lead the way to the
men's club, and paid for the entertainment at the club; Plaintiffs are guilty of nothing more than
following orders, and orders that if not followed might have dire consequences to their own
careers at S&N. Nevertheless, Plaintiffs did not violate S&N policies and procedures nor did
they violate any ADVAMED ones either; everything was paid for by S&N and at the direction
and signature of its president.
6.

Shortly thereafter, S&N's Compliance Department opened a Salem like witch

hunt into that evening that was instigated, paid for, encouraged, exalted, and planned by S&N
itself through its very own president.
7.

Once the "investigation" became known, the Plaintiffs were contacted by S&N

and instructed to lie to S&N's own compliance office. Plaintiffs, rightfully, did not know what
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to do given that both ofS&N's offices, that of president and compliance, held Plaintiffs' careers
in their discretion. If Plaintiffs told the truth then they could be at the mercy of the compliance
office because they did not know what S&N' s own president and vice-president would say about
the evening in question; but my clients did know whatever S&N said though their president and
vice-president to the Compliance office it would not be true because the president Holman told
Plaintiff Chris Brooks in Cabo, Mexico, at the President's Club Trip, to "deny anything
happened that evening." And, vice president Shawn Gabriel told Plaintiff Brad Kessler to "deny
anything happened that night." This was an obvious concerted effort by S&N, through its upper
management, to manipulate its own Compliance office's efforts and this had a chilling effect on
Plaintiffs and their concerns about what to do and what to say when Compliance came calling.
8.

Plaintiffs were further concerned about S&N's inability to keep anything

confidential and their concerns if S&N's president and vice-president determined that Plaintiffs
were cooperating with the Compliance Department. For example, nearly every person the S&N
investigators spoke with, and were likewise cautioned to keep the interview confidential, did not
keep the interview or its contents confidential. This lack of confidentiality by S&N led to the
Plaintiffs having their names and careers talked about, smeared and slandered on the internet by
"anonymous" S&N employees who were interviewed by S&N, and there were stories circulated
that could have only come out of Memphis and the Compliance office.
9.

On June 12, 2009, each Plaintiff was called into S&N's Dallas office and was

terminated. S&N gave no reason for the termination other than that under individual contracts
with the Plaintiffs S&N could terminate them at S&N's pleasure. To date, S&N remains silent
as to why the Plaintiffs were terminated other than S&N may do so at its pleasure, or whim;
despite Plaintiffs showing that S&N put the Plaintiffs at the men's club through the acts and
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command of S&N' s own president and then Plaintiffs were told by S&N to not cooperate with
the Compliance Department. These are acts of coercion were the civil equivalent of kneecapping the Plaintiffs if they did not cooperate in S&N' s cover-up.

Plaintiffs were caught

in the middle of an aggressive S&N compliance department and S&N itself.
10.

To add to the measure of humiliation, disgrace and injustice that was ordained by

S&N upon Plaintiffs, S&N through its officers, compliance department, and sales representatives
have been spreading false rumors about Plaintiffs in a concerted effort to deny Plaintiffs their
rights; including the right to a livelihood. In particular, S&N has repeatedly spread false rumors
of Plaintiffs signing contracts with S&N competitors in an attempt to provide cover for a
preemptive TRO on Plaintiffs and S&N has blamed and continues to blame Plaintiffs for S&N' s
mistakes in transitioning coverage of client-physicians to new sales representatives. These false
claims have slandered and disparaged Plaintiffs.
F. CAUSES OF ACTION
Count One- Breach of Contract
A.

Plaintiffs incorporate by reference all paragraphs above as if set forth verbatim

B.

The agreements by and between Plaintiffs Chris Brooks and Brad Kessler and

herein.

S&N, respectively, are invalid and unenforceable for S&N's failure to pay them under those
agreements for the past year and a half. The Agreement with Brad Kessler is attached hereto as
Exhibit B; the Agreement with Ch..ris Brooks cannot be attached because S&N has refused to
provide him a copy, though it is believed to be substantially the same as Kessler' s.
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As a result of S&N's breaching the agreements, the agreements are

unenforceable, invalid, void, and a nullity.

Any provisions in those agreements cannot be

enforced by S&N, including the non-compete provisions.

Count Two -Breach of Contract
A.

Plaintiffs incorporate by reference all paragraphs above as if set forth verbatim

B.

The Agreement by and between Plaintiff Charles Redden and S&N is invalid

herein.

and unenforceable with respect to the non-compete provision. Specifically, The Agreement' s
non-compete provision does not mention confidential information; therefore, there is no explicit
promise to provide confidential information in return for the non-compete. However,
confidential information is addressed elsewhere in the Agreement. In particular, the information
that is "confidential" is information: "relating to the Products and to the technology and business
of S&N;" not client lists or contacts.

Furthermore, under the terms of the Agreement,

information that is in the public domain or readily accessible outside of Smith & Nephew is not
considered confidential.

Accordingly, the bac;is to enforce the non-compete is technical

information that is readily available to Smith & Nephew's competitors right now.
C.

Accordingly, the Agreement is unenforceable.

Count Three- Defamation
A.

Plaintiffs incorporate by reference all paragraphs above as if set forth verbatim

B.

S&N, through its officer and agents, published false statements of fact that

herein.

referred to Plaintiffs and disparaged Plaintiffs business. These statements were defamatory and
false.
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S&N made these statements without regard for the truth, acting with malice,

negligence, or liable without regard to fault and Plaintiffs have suffered pecuniary injury.

Count Four-Breach of Fiduciary Duty

A

Plaintiffs incorporate by reference all paragraphs above as if set forth verbatim

B.

Plaintiffs and S&N had a fiduciary relationship and, in particular, S&N through

herein.

its president owed a fiduciary duty to Plaintiffs.
C.

S&N breached its fiduciary .duty to Plaintiffs;

D.

S&N' s breach of its fiduciary duty caused injury and damages to Plaintiffs.

G. JURY DEMAND
Plaintiffs demand a trial by jury on all issues so triable.
By filing this lawsuit, Plaintiffs do not waive or release any rights, claims, causes
of action, or defenses or make any election of remedies that they have or may have, but
expressly reserves such rights, claims, causes of action and defenses.
All conditions, precedent to the institution of this lawsuit, have been performed, have

occurred or have been waived.

WHEREFORE, Plaintiffs Charles Redden, Christopher Brooks, Brad Kessler, and
Redden and Associates, Inc., respectfully requests that they be granted judgment as requested
herein and recover all costs, damages,

and exemplary damages, as well as reasonable and

necessary attorneys' fees, together with all other and further relief, both at law and in equity, to
which Plaintiffs may show himself to be justly entitled.
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Respectfully submitted,

SHAVER LAW FIRM, PLLC

~~----~R.Shaver

State Bar No. 18136550
301 Town East Tower
18601 LBJ Freeway
Mesquite, Texas 75150
(214) 295-2901 (Telephone)
(214) 432-6688 (Telecopier)

ATTORNEYS FOR PLAINTIFFS
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