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IN THE CIRCUIT COURT OF THE STATE OF OREGON

5

FOR THE COUNTY OF DESCHUTES

6

DEBORAH LYNN SMITH, and DARRELL
RAY SMITH, Oregon citizens,

7

Plaintiffs,

8
9
10
11

v.
DAVID ANTHONY DODSON, an Oregon
Citizen; DODSON ORTHOPEDICS, INC.,
an Oregon Corporation; and SMITH &
NEPHEW, INC., a Delaware Corporation,

Case No. 19CV14048
DECLARATION OF KIRSTIN L. ABEL IN
SUPPORT OF DEFENDANTS MOTION
FOR TEMPORARY RESTRAINING
ORDER AND ORDER TO SHOW CAUSE
WHY PRELIMINARY INJUNCTION
SHOULD NOT ISSUE AND
ALTERNATIVE MOTION TO MODIFY
STIPULATED PROTECTIVE ORDER

Defendants.

12
13
14

I, Kirstin L. Abel, declare as follows:
1.

15

I am one of the attorneys representing defendants Smith & Nephew, Inc.

16

(“Smith & Nephew”), David Anthony Dodson and Dodson Orthopedics, Inc. in the above-

17

captioned matter. I make this declaration on personal knowledge of the facts and

18

circumstances of this matter and after reviewing my file.
2.

19
20

A true and correct copy of the April 1, 2020 Stipulated Protective Order is

attached as Exhibit 1.
3.

21

A true and correct copy of pages from the October 16, 2019 hearing

22

transcript in the Jesse Eugene Kemp v. Pure Play Orthopaedics, et al. matter is attached

23

as Exhibit 2.

24

4.

25

Exhibit 3.

26

////

A true and correct copy of an email thread between counsel is attached as
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BODYFELT MOUNT LLP
Attorneys at Law
319 SW Washington Street, Suite 1200
Portland OR 97204
Phone: 503-243-1022 Fax: 503-243-2019

1
2

5.

A true and correct copy of an email thread between counsel is attached as

Exhibit 4.

3

I hereby declare that the above statement is true to the best of my knowledge

4

and belief, and that I understand it is made for use as evidence in court and is

5

subject to penalty for perjury.

6

Dated this 12th day of October, 2020.

7
8
9

BY:
Kirstin L. Abel, OSB No. 035046
Email: abel@bodyfeltmount.com

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
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BODYFELT MOUNT LLP
Attorneys at Law
319 SW Washington Street, Suite 1200
Portland OR 97204
Phone: 503-243-1022 Fax: 503-243-2019

19CV14048

1
2
3
4

IN THE CIRCUIT COURT OF THE STATE OF OREGON

5

FOR THE COUNTY OF DESCHUTES

6
7

DEBORAH LYNN SMITH and
DARRELL RAY SMITH, Oregon
citizens,

8

Plaintiffs,

9
v.

10
11
12
13

DAVID ANTHONY DODSON, an
Oregon Citizen; DODSON
ORTHOPEDICS, INC., an Oregon
Corporation; and SMITH & NEPHEW,
INC., a Delaware Corporation,

14

Defendant(s).

)
)
) Case No.: 19CV14048
)
)
) STIPULATED PROTECTIVE ORDER
)
)
)
)
)
)
)
)
)

15

STIPULATED PROTECTIVE ORDER

16
17

In order to preserve the rights of litigants in these proceedings to claim confidentiality of
certain documents to be produced in this litigation by the parties, and pursuant to the stipulation
of the parties, the Court orders as follows:

18

1.

19
20
21
22
23
24
25
26

Terms.
a. “Confidential Information” means information that constitutes a trade secret or reveals
confidential research, development, or commercial information. Confidential
Information does not include information that has been disclosed in the public domain.
b. “Protected Documents” means materials, documents or discovery responses containing
Confidential Information disclosed or produced by any party in this litigation.
c. “Confidential Material” means any document(s) claimed pursuant to Section 2(a) or
(b) of this Order and any Confidential Information claimed to be contained therein, to
the extent allowed by this Order.
d. “Data Subject” means “Any natural person who is a citizen of the United Kingdom or
other countries in the European Union or other jurisdictions that have been deemed by
the European Union to have equivalent, adequate data protection laws, who is identified
or identifiable—directly or indirectly, in particular by reference to an identifier such as
a name, an identification number, location data, an online identifier or to one or more

27
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factors specific to the physical, physiological, genetic, mental, economic, cultural or
social identify of that natural person—in a document in this litigation.

1
2

e. “Personal Data,” as defined by GDPR Article 4(1) and for purposes of this Order,
means any information relating to an identified or identifiable Data Subject. Personal
Data shall include:

3
4

1) Customer names;

5

2) Clinical studies;

6

3) Information concerning competitors;

7

4) Personnel records and information;

8

5) Financial information not publicly filed with any federal or state regulatory
authorities;

9

6) Information submitted to any governmental or regulatory agency, which
information is exempt from public disclosures; and

10
11

7) Any other personal data as defined by the Foreign Data Protection Laws
applicable to the Data Subject.

12
13

2.

a. A document (or portion of a document) that a party determines in good faith to be a
Protected Document may be claimed as confidential by (1) stamping the word
“CONFIDENTIAL” on the document, or (2) using any other reasonable method agreed
to by the parties. Such stamping shall not obscure any writings on the documents.

14
15
16

b. A party may, on the record of a deposition or by written notice to opposing counsel not
later than seven days after receipt of a hard copy of the deposition transcript from the
court reporter, claim any portion(s) of the deposition transcript or a deposition exhibit
as “CONFIDENTIAL” based on a good faith determination that any portions so
claimed constitute a Protected Document. To the extent possible, any portions so
claimed shall be transcribed separately and marked by the court reporter as
“CONFIDENTIAL.”

17
18
19
20

c. By claiming a document Confidential Material pursuant to Section 2(a) or 2(b), a party
represents that it has made a bona fide, good faith determination that the document does
in fact, contain Confidential Information.

21
22

d. The parties agree that a “CONFIDENTIAL” designation for all documents containing
Personal Data is proper under this Stipulated Protective Order. Smith & Nephew, Inc.
represents that it has already provided notice to all Data Subjects. Personal Data should
only be redacted if redaction is proper under Oregon law.

23
24
25
26

Designation.

3.

Challenge to Claim.
a. Any party may challenge a claim made under Section 2(a), 2(b), or 2(d) by written
notice of its objection to counsel for the claiming party or non-party. Challenge to a

27
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claim made under Section 2(b) may be made either upon the record of the deposition
or as provided in the preceding sentence.

1
2

b. In the event a claim is challenged, the party requesting Confidential treatment will
move for an appropriate ruling from the Court. The material shall be treated as
Confidential Material until the expiration of twenty days if no motion is made by the
party requesting confidential treatment (at which time the material shall no longer be
treated as Confidential Material), or, if a motion is made, until the Court rules.

3
4
5

c. A party shall not be obligated to challenge the propriety of the designation of
documents as Confidential Materials at the time of designation, and failure to do so
shall not preclude a subsequent challenge to the designation.

6
7
8

4.

5.

Use of Confidential Material Limited.
Confidential Material shall be treated as confidential and used (1) by counsel in this case
solely for the litigation of this case or (2) by counsel in other actions arising out of the
same or similar set of facts, transactions, or occurrences that are asserted in the petition
filed in this case solely for the litigation of such actions. Except as set forth in Section
6, Confidential Material shall not be revealed without the express written consent of the
party claiming same as Confidential Material or upon written order of the Court.
Not Applicable at Trial.
This Order shall not apply to the disclosure of Protected Documents or the information
contained therein at the time of trial, through the receipt of Protected Documents into
evidence or through the testimony of witnesses. The sealing of the record or exhibits
at trial, sealing of any documents during the course of this litigation or any other
limitations on the extent of disclosure involve considerations not presently before the
Court. These issues may be taken up as a separate matter upon the motion of any
party pursuant to ORCP 36 or UTCR 5.160.

6.

Permitted Disclosures.

9
10
11
12
13
14
15
16
17
18
19
20
21

Confidential Material may be shown, disseminated, or disclosed only to the following
persons:
a. All attorneys of record for the parties in this case, including the members of their
respective law firms, and their employees assisting in the preparation of this case for
trial;

22

b. Experts and consultants retained by the parties for the preparation or trial of this
case;

23

c. Translators privately retained by the parties for the preparation or trial of this case;

24

d. The Court, its staff, court reporters, deposition videographers, mediators, courtappointed translators, witnesses, and the jury in this case;

25
26
27

e. Any attorney representing a party in other present or future cases in any court in the
United States against the party asserting confidentiality alleging claims arising out
of the same or similar set of facts, transactions, or occurrences that are asserted in
the petition filed in this case. Prior to any disclosure of Confidential Material to any
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attorney pursuant to this paragraph 6(e), the attorney will execute the attached
Exhibit “A.” If counsel for Smith & Nephew asks whether Confidential Information
or Confidential Material has been shared with an attorney pursuant to this paragraph,
counsel for Plaintiff will disclose such attorney within seven (7) days.

1
2
3
4

7.

Before being given access to Confidential Material, each person described in paragraph
6(b), (c) or (e), shall be advised of the terms of this Order, shall be given a copy of this
Order, and shall sign a copy of Exhibit “A.” Any person provided Confidential Material
pursuant to Paragraph 6 agrees not to share it with any other person or entity.

5
6
7

8.

Retention of Jurisdiction by Court.
This Court shall retain jurisdiction to make amendments, modifications, and additions
to this Order as the Court may, from time to time, deem appropriate, as well as to resolve
any disputes. As to any person who is provided Confidential Material pursuant to
Paragraph 6, a breach of this Order and such person’s agreement to it may be enforced
by this Court or any court of competent jurisdiction.

9.

Production Not a Waiver.
The Production of Confidential Material pursuant to this Order is not intended to
constitute a waiver of any privilege or right to claim the trade secret or confidential
status of the documents, materials, or information produced.

10.

Public Health and Safety.
Nothing in this Order is intended to prevent any party from raising with the Court any
concern that the non-disclosure of certain Confidential Material may have a possible
adverse effect upon the general public health or safety, or the administration or operation
of government or public office.

11.

Any documents used in this case can be used in any case involving Smith & Nephew
metal-on-metal hip implants, in which Plaintiff’s counsel is counsel of record, subject to
the confidentiality and other restrictions of this Order. Counsel for the parties agree to
enter any appropriate order that may be necessary to effectuate the terms of this
agreement in other cases.

8
9
10
11
12
13
14

Agreement by Recipients.

15
16
17
18
19
20
21
22
23
24
25

This Order does not seal Court Records in this case and is only intended to facilitate the
prompt production of discovery materials. Any motion to seal Court Records must strictly adhere
to ORCP 36, UTCR 5.160 or any supplementary local rule. No determination is being made by
the Court at this time that these documents are confidential or entitled to protection. Such issues
are reserved and will be ruled upon pursuant to this Order and any applicable notice and hearing
provisions. This Order merely provides a framework for the parties to claim such materials as
confidential to preserve their right to seek protection for these documents as confidential
proprietary information, and to preserve such issues for ruling until each party may prepare their
appropriate arguments on these issues.

26

//

27
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1
2
3
4

The court has reviewed the reasons offered in support of entry of this Stipulated Protective
Order and finds that there is good cause to protect the confidential nature of certain information.
Accordingly, the Court adopts the above Stipulated Protective Order in this action.
IT IS SO ORDERED.

5
Signed: 4/1/2020 10:15 AM

6
7
8
9
10
11 IT IS SO STIPULATED:
12
13
14
15
16
17
18
19
20
21
22
23
24

s/ Leslie W. O’Leary
Leslie W. O’Leary, OSB 990908
loleary@justicelawyers.com
975 Oak St., Suite 1050
Eugene, OR 97401-3124
Telephone: (541) 484-2434
Facsimile: (541) 484-0882

s/ Kirstin L. Abel
(3/24/2020)
Kirstin L. Abel, OSB No. 035046
Email: abel@bodyfeltmount.com
Jamie T. Azevedo, OSB No. 050370
Email: azevedo@bodyfeltmount.com
Phone: (503) 243-1022
Fax: (503) 243-2019

Kip A. Petroff, Esq., TX Bar No.
15851800
(Pro Hac Vice)
kpetroff@petroffassociates.com
LAW OFFICE OF KIP PETROFF
8150 N. Central Expressway, Suite 500
Dallas, Texas 75206
Telephone: (972) 294-7530
Facsimile: (972) 294-7530

Of Attorneys for Defendants Smith & Nephew,
Inc., David Dodson, and Dodson Orthopedics,
Inc.

Attorneys for Plaintiffs Deborah Smith
and Darrell Smith

25
26
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1
2
3
4
5
6
7
8
9
10
11
12
13

IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF DESCHUTES
)
DEBORAH LYNN SMITH and
)
DARRELL RAY SMITH, Oregon
) Case No.: 19CV14048
citizens,
)
)
Plaintiffs,
) STIPULATED PROTECTIVE ORDER
)
EXHIBIT A
v.
)
)
DAVID ANTHONY DODSON, an
)
Oregon Citizen; DODSON
)
ORTHOPEDICS, INC., an Oregon
)
Corporation; and SMITH & NEPHEW,
)
INC., a Delaware Corporation,
)
)
Defendant(s).
)

14
15

The undersigned states subject to the penalties of perjury:
1.

I either (a) have been retained by a party to this litigation or by a party’s counsel of record to
offer analysis or advice, either as an expert witness or consultant, or (b) am an attorney who,
in another case, is representing a litigant against a party asserting confidentiality of discovery
materials produced in the above-captioned case.

2.

I have been furnished a copy of the Protective Order entered in this case restricting the use of
Confidential Information.

3.

I promise to abide by the Protective Order with respect to Confidential documents and
information furnished to me in this litigation.

4.

As a condition to receipt of Confidential documents and information in this litigation, I
consent to personal jurisdiction over me in the Circuit Court of the State of Oregon for the
County of Deschutes, solely for the purpose of enforcing the Protective Order.

16
17
18
19
20
21
22
23
24

Signed:

25

Dated:

26
27 Printed Name
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1
2

Address

3
4

City, State, Zip

5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
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1

CERTIFICATE OF READINESS UNDER UTCR 5.100

2 I certify this proposed judgment/order is ready for judicial signature because:
3
4
5
6
7
8
9
10
11
12
13
14
15
16

1. Each party affected by this order or judgment has stipulated to the order or
judgment, as shown by each party’s signature on the document being submitted.
2. Each party affected by this order or judgment has approved the order or judgment,
as shown by each party’s signature on the document being submitted or by written
confirmation of approval sent to me.
3. I have served a copy of this order or judgment on each party entitled to service and:
a. No objection has been served on me.
b. I received objections that I could not resolve with a party despite reasonable
efforts to do so. I have filed a copy of the objections I received and indicated which
objections remain unresolved.
c. After conferring about objections, _________________________agreed to
independently file any remaining objection.
4. Service is not required pursuant to subsection (3) of this rule, or by statute, rule, or
otherwise.
5. This is a proposed judgment that includes an award of punitive damages and notice has
been served on the Director of the Crime Victims’ Assistance Section as required by
subsection (5) of this rule.
6. Other:

.
JOHNSON JOHNSON LUCAS & MIDDLETON, P.C.

17
18
19
20
21

s/ Leslie W. O’Leary
Leslie W. O’Leary, OSB No. 990908
loleary@justicelawyers.com
975 Oak Street, Suite 1050
Eugene, OR 97401
Telephone: (541) 484-2434
Facsimile: (541) 484-0882

22
23
24
25
26
27
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1
2

CERTIFICATE OF SERVICE

3
4

I hereby certify that on March 30, 2020, I served the foregoing STIPULATED
PROTECTIVE ORDER on the following individual(s):

5

Kirstin L. Abel
abel@bodyfeltmount.com
Bodyfelt Mount, AAL
319 SW Washington St., Ste 1200
Portland, OR 97204
Telephone: (503) 595-7821
Facsimile: (503) 243-2019

6
7
8
9

David O’Quinn, Esq.
doquinn@irwinllc.com
Irwin Fitch Urquhart & Moore
400 Poydras St., Ste 2700
New Orleans, LA 70130
Telephone: 504.310.2111
Facsimile: 504.310.2101

10
11
12
13
14

Attorney for David Dodson; Dodson Orthopedics, Inc.; and Smith & Nephew, Inc.

15
16 by:
17
18
19
20

JOHNSON JOHNSON LUCAS & MIDDLETON, P.C.

21

s/ Brenda D. Steinle
Brenda D. Steinle, Paralegal to Leslie W. O’Leary
Of Attorneys for Plaintiff

22
23
24 cc:
25

U.S. Mail, first class postage prepaid.
U.S. Mail, certified or registered mail
return receipt requested
hand delivery
facsimile
email
other (specify) Court’s Electronic Service (tylerhost.net)

Rehan Harrach, legal assistant
Harrach@bodyfeltmount.com

26
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1
1

REPORTER'S RECORD
TRIAL COURT CAUSE NO. D-202,027

2
3

JESSE EUGENE KEMP

) IN THE DISTRICT COURT OF

4
5

)
VS.

) JEFFERSON COUNTY, TEXAS

6

)

7

PURE PLAY ORTHOPAEDICS,

)

8

ET AL

) 136TH JUDICIAL DISTRICT

9

October 16, 2019

10

Multiple Motions

11

COUNSEL FOR PLAINTIFF:

12

Mr. Kip A. Petroff

SBOT NO.: 15851800

13

Mr. Caio Formenti

SBOT NO.: 24104676

14

LAW OFFICE OF KIP PETROFF

15

10440 North Central Expressway

16

Suite 1540

17

Dallas, TX 75231

PHONE: (972) 294-7530

18
19

COUNSEL FOR PLAINTIFF:

20

Mr. Glen W. Morgan

SBOT NO.: 14438900

21

Mr. John Werner

SBOT NO.: 00789720

22

Mr. Curtis Leister

SBOT NO.: 12187100

23

REAUD, MORGAN & QUINN

24

801 Laurel

25

Beaumont, TX 77701

PHONE: (409) 838-1000

Cayla Calamia, CSR - 136th District Court - Beaumont, TX

Exhibit 2
Page 1 of 6

2
1
2
3

COUNSEL FOR DEFENDANT SMITH & NEPHEW:

4

Mr. Brian P. Johnson

5

JOHNSON, TRENT & TAYLOR, LLP

6

919 Milam, Suite 1500

7

Houston, Texas 77002

PHONE: (713) 222-2323

Ms. Leila A. D'Aquin

SBOT NO.: 00789882

10

Ms. Sarah Segrest-Jay

SBOT NO.: 900030295

11

IRWIN FRITCHIE URQUHART & MOORE

12

400 Poydras, Suite 2700

13

New Orleans, LA 70130

PHONE: (504) 310-2100

15

Mr. Dru Montgomery

SBOT NO.: 24010800

16

THE HEARTFIELD LAW FIRM

17

2195 Dowlen

18

Beaumont, TX 77706

SBOT NO.: 10685700

8
9

14

PHONE: (409) 866-3318

19
20

COUNSEL FOR DEFENDANT BAPTIST HOSPITAL:

21

Ms. Courtney A. Parecki

22

THOMPSON, COE, COUSINS & IRONS

23

One Riverway, Suite 1400

24

Houston, Texas 77056

SBOT NO.: 24104796

PHONE: (713) 403-8231

25
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3
1

Ms. Tashanna Thorns

2

COOKSEY, MARCIN & HUSTON, PLLC

3

2551 Budde Rd.

4

The Woodlands, TX 77380

SBOT NO.: 24106510

PHONE: (281) 719-5881

5
6
7

COUNSEL FOR DEFENDANT BEAUMONT BONE AND JOINT:

8

Mr. David Criss

9

CRISS LAW GROUP

SBOT NO.: 00796417

10

12222 Merit Drive, Suite 1350

11

Dallas, TX 75251

PHONE: (214) 691-0003

12
13
14

On the 16nd day of October, 2019, the

15

following proceedings came to be heard in the

16

above-entitled and numbered cause before the Honorable

17

Baylor G. Wortham, Judge presiding, held in Beaumont,

18

Jefferson County,Texas.

19
20

Proceedings reported by machine shorthand and
prepared using computer-aided transcription:

21
22
23
24
25
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42
1

somebody else said "This is really important.

2

produce this."

3

protective order is good enough."

Supreme Court said, "We

4

agree."

Where's their

5

affidavit?

6

the legislation and they're asking you to do something

7

that -- like you said, it could be all over in two weeks.

8

I mean, it's just not needed.

9

more than enough.

10

Don't

And the Court said, "I think our

They haven't even tried.
Where is the law?

They haven't even shown you

Our protective order is

If you had one sentence that says,

"This also applies to Smith & Nephew," it's good enough.
Two weeks ago Judge Smith entered a

11
12

protective order that had the sharing provision at the end

13

that said I can share with other plaintiffs' lawyers.

14

They have to sign Exhibit A that says "I consent to the

15

jurisdiction of the Court."

16

They want to just silo these cases off.

17

Oregon.

18

them off and tell me -- and here in Beaumont.

19

literally saying I can't hand him the Pure Play business

20

plan because he would have to sign an order in Dallas on a

21

case that's been resolved years ago.

22

doesn't even sound right to me.

23

I'm a plaintiff's lawyer.
I've got two in

I've got two in California, and they want to silo

MR. MORGAN:

They're

It just -- it just

And the last thing from our side

24

is, again, he didn't say -- Mr. Johnson didn't say that

25

he's asked his client.

He said, "I will go ask."
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It was

54
Go have at it."

I'm fine with that.

Then all of

1

pages.

2

a sudden they say, "Well, we need a protective order.

3

need a new protocol.

4

where we are.

5

I'm all for that.

We need all these things."

We

That's

So, I've said again give me the 19,000.

And then as far as the sharing, Judge, no

6
7

matter what you do here, we have sharing provisions

8

established in Dallas.

9

week for a status conference has a website.

The judge that we're going to next
His website

10

says "This is my protective order, and it says share."

11

So, two weeks ago they were in that court, Smith & Nephew.

12

They agreed to a protective order that says share with the

13

plaintiffs.

14

THE COURT:

15

MR. PETROFF:

Uh-huh.
It's identical to the Exhibit A

16

that I'm proposing to your order where the plaintiff's

17

lawyer has to sign.

18

who I'm sharing with.

19

want to share with the whole world.

20

documents.

21

away.

22

co-counsel in Oregon -- Eugene, Oregon.

23

Oregon, two cases in LA.

24

with them.

25

you do, I know Judge Smith believes in sharing because

I keep it.

I have a record.

I know

And, by the way, I don't really
I've got good

I'm not really in the business of giving it

It's -- it's good stuff.

So -- but I've got
I've got Bend,

I've got to be able to share

I mean, that's just nuts.

So, no matter what
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104
1

STATE OF TEXAS

)

2

COUNTY OF JEFFERSON

)

3
4

I, Cayla Calamia, Official Court Reporter in

5

and for the 136th District Court of Jefferson County,

6

State of Texas, do hereby certify that the above and

7

foregoing contains a true and correct transcription of all

8

portions of evidence and other proceedings requested in

9

writing by counsel for the parties to be included in this

10

volume of the Reporter's Record, in the above-styled and

11

numbered cause, all of which occurred in open court or in

12

chambers and were reported by me.

13

I further certify that this Reporter's Record

14

of the proceedings truly and correctly reflects the

15

exhibits, if any, admitted by the respective parties.

16

I further certify total taxable cost for the

17

preparation of this Reporter's Record is $ 624.00 and will

18

be paid by JohnsonTrent.

19

WITNESS MY OFFICIAL HAND this the 25th day of
October, 2019.

20
21
22
23
24

_________________/s/Cayla Calamia
CAYLA CALAMIA, TEXAS CSR NO. 4000
Expiration Date: October 31st, 2021
Official Court Reporter, 136th District Court
Jefferson County, Texas
1085 Pearl Street
Beaumont, Texas 77701
Phone: (409) 835-8514

25
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From: Kip Petroff <kpetroff@petroffassociates.com>
Sent: Tuesday, March 24, 2020 10:58 AM
To: Kirstin Abel <abel@bodyfeltmount.com>
Cc: David O'Quinn (Doquinn@Irwinllc.com) <Doquinn@irwinllc.com>; Brenda Steinle
<bsteinle@justicelawyers.com>; Sarah Segrest <ssegrestjay@irwinllc.com>; Douglas Moore
<dmoore@irwinllc.com>; Rehan Harrach <Harrach@bodyfeltmount.com>; Brigid Brown
<bbrown@irwinllc.com>; Caio Formenti <caio@kippetroff.com>; Rehan Harrach
<Harrach@bodyfeltmount.com>; Leslie O'Leary <loleary@justicelawyers.com>
Subject: Deborah Smith and Wayne Shammel - Agreed Confidentiality Orders in Oregon Cases

Thanks, Kirstin. I’m copying Leslie to let her know that these Orders can be e-signed. She has been
excluded from these emails due to leave of absence, but she is back now! Thanks again. Stay safe.

Kip Petroff
Dallas, Texas

www.kippetroff.com
email= kpetroff@petroffassociates.com

From: Kirstin Abel <abel@bodyfeltmount.com>
Sent: Tuesday, March 24, 2020 12:27 PM
To: Kip Petroff <kpetroff@petroffassociates.com>
Cc: David O'Quinn (Doquinn@Irwinllc.com) <Doquinn@irwinllc.com>; Brenda Steinle
<bsteinle@justicelawyers.com>; Sarah Segrest <ssegrestjay@irwinllc.com>; Douglas Moore
<dmoore@irwinllc.com>; Rehan Harrach <Harrach@bodyfeltmount.com>; Brigid Brown
<bbrown@irwinllc.com>; Caio Formenti <caio@kippetroff.com>; Rehan Harrach
<Harrach@bodyfeltmount.com>
Subject: RE: Deborah Smith and Wayne Shammel - Proposed Confidentiality Orders in Oregon Cases

Hello Kip-

I agree these reflect our changes and that you can e-sign for me.

Kirstin
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From: Kip Petroff <kpetroff@petroffassociates.com>
Sent: Thursday, March 19, 2020 8:36 AM
To: Kirstin Abel <abel@bodyfeltmount.com>
Cc: David O'Quinn (Doquinn@Irwinllc.com) <Doquinn@irwinllc.com>; Brenda Steinle
<bsteinle@justicelawyers.com>; Sarah Segrest <ssegrestjay@irwinllc.com>; Douglas Moore
<dmoore@irwinllc.com>; Rehan Harrach <Harrach@bodyfeltmount.com>; Brigid Brown
<bbrown@irwinllc.com>; Caio Formenti <caio@kippetroff.com>
Subject: Deborah Smith and Wayne Shammel - Proposed Confidentiality Orders in Oregon Cases

Dear Kirstin: Thanks for the response below (from December 2, 2019!) about the proposed Protective
Orders in Smith and Shammel. I made your changes and changed the county for Shammel so it correctly
says, “Lane.”

Attached are what I believe are the corrected Protective Orders, complete with all your changes. I think
these are ready to go. Please double check and then let me know if you agree. You said I can e-sign for
you, but it’s been so long that I want to make sure.

Thanks,

Kip Petroff
Dallas, Texas

www.kippetroff.com
email= kpetroff@petroffassociates.com

From: Kirstin Abel <abel@bodyfeltmount.com>
Sent: Monday, December 2, 2019 8:10 PM
To: Kip Petroff <kpetroff@petroffassociates.com>
Cc: David O'Quinn (Doquinn@Irwinllc.com) <Doquinn@irwinllc.com>; Brenda Steinle
<bsteinle@justicelawyers.com>; Sarah Segrest <ssegrestjay@irwinllc.com>; Douglas Moore
<dmoore@irwinllc.com>; Rehan Harrach <Harrach@bodyfeltmount.com>; Brigid Brown
<bbrown@irwinllc.com>; Caio Formenti <caio@kippetroff.com>
Subject: RE: Deborah Smith and Wayne Shammel - Proposed Confidentiality Orders in Oregon Cases

Kip-
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I hope you had a nice Thanksgiving. I’d proposed that instead of “Oregon Rules of Civil Procedure,” we
say “Oregon law.” Redaction issues are addressed more fully outside of the ORCPs and I think the
change meets the intent of what was negotiated in Texas. If you agree, you can e-sign for me.

Kirstin

From: Kip Petroff <kpetroff@petroffassociates.com>
Sent: Saturday, November 30, 2019 7:32 AM
To: Kirstin Abel <abel@bodyfeltmount.com>
Cc: David O'Quinn (Doquinn@Irwinllc.com) <Doquinn@irwinllc.com>; Brenda Steinle
<bsteinle@justicelawyers.com>; Sarah Segrest <ssegrestjay@irwinllc.com>; Douglas Moore
<dmoore@irwinllc.com>; Rehan Harrach <Harrach@bodyfeltmount.com>; Brigid Brown
<bbrown@irwinllc.com>; Caio Formenti <caio@kippetroff.com>; Kip Petroff
<kpetroff@petroffassociates.com>
Subject: Deborah Smith and Wayne Shammel - Proposed Confidentiality Orders in Oregon Cases

Dear Kirstin,

Thanks for your comments. We have reviewed them and are ready to enter into a final order. Attached
is a proposed final stipulated protective order that we are willing to enter into. We changed the caption
to Shammel since I think it has more S&N discovery that is due sooner.

We redid the formatting but I think the attached is what we’ve agreed on, with one change: we put the
sentence “Personal Data should only be redacted if redaction is proper under the Oregon Rules of Civil
Procedure” back in (at page 2, section 2(d)). You proposed deleting it, but this is something we
specifically negotiated with David O’Quinn and he agreed to. We don’t want to make substantive
changes to the Protective Order we negotiated and agreed to in our Texas cases, and deleting that
sentence would be a “substantive change” in our opinion. Can you agree to leave that sentence in? If so,
please either sign the Order and send me your scanned signature page or I will file this on behalf of all
the parties if we can e-sign for you. I hope to hear from you soon, but not today if you are still in
Thanksgiving mode.

Thanks,

Kip Petroff
Dallas, Texas
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www.kippetroff.com
email= kpetroff@petroffassociates.com

From: Kirstin Abel <abel@bodyfeltmount.com>
Sent: Monday, November 25, 2019 7:43 PM
To: Kip Petroff <kpetroff@petroffassociates.com>; David O'Quinn (Doquinn@Irwinllc.com)
<Doquinn@irwinllc.com>
Cc: Sarah Segrest <ssegrestjay@irwinllc.com>; Douglas Moore <dmoore@irwinllc.com>; Caio Formenti
<caio@kippetroff.com>; Brenda Steinle <bsteinle@justicelawyers.com>; Rehan Harrach
<Harrach@bodyfeltmount.com>; Brigid Brown <bbrown@irwinllc.com>
Subject: RE: Deborah Smith and Wayne Shammel - Proposed Confidentiality Orders in Oregon Cases

Hello Kip-

Our proposed changes to your draft are attached. While Oregon has an open courts doctrine, it applies
to proceedings and though courts disfavor sealing admitted documents, it’s not expressly
prohibited. My recommendation is we adopt language similar to the Texas order and deal with that
issue later. We also customarily refer to these agreement as protective orders rather than
confidentiality orders so I’ve made that change, along with a few other minor changes.

Kirstin

From: Kip Petroff <kpetroff@petroffassociates.com>
Sent: Wednesday, November 20, 2019 12:10 PM
To: David O'Quinn (Doquinn@Irwinllc.com) <Doquinn@irwinllc.com>
Cc: Kirstin Abel <abel@bodyfeltmount.com>; Kip Petroff <kpetroff@petroffassociates.com>; Sarah
Segrest <ssegrestjay@irwinllc.com>; Douglas Moore <dmoore@irwinllc.com>; Caio Formenti
<caio@kippetroff.com>; Brenda Steinle <bsteinle@justicelawyers.com>
Subject: Deborah Smith and Wayne Shammel - Proposed Confidentiality Orders in Oregon Cases

Dear David and Kirstin,

In light of the agreement we reached on the Amended Confidentiality Order in Kemp, please see
attached for a proposed Confidentiality Order for my Oregon cases. Leslie O’Leary, our local counsel for
both cases, recently underwent major surgery and is unavailable to confer on this; she has agreed to let
me handle this without her.
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The changes I made in the proposed Oregon Order are highlighted in yellow. The only changes I made
were to change the caption and conform the Confidentiality Order to Oregon law, where they have an
open courts doctrine that does not permit sealing of documents that are admitted as evidence at trial.

I’ve attached the word version of the Amended Confidentiality Order from Kemp in case you wanted to
compare to the Oregon order. (On a related note, I don’t think we’ve seen a filed version of the Order we
agreed to in Kemp; has your office filed that? I agreed that you could e-sign that on my behalf five days
ago).

If you agree with the attached Order, please send back a final copy and let’s get it filed in the Smith case
and then update the caption so we can file it in the Shammel case. I’m copying Doug Moore because he
was on a conference call on this case and I’m copying Sarah because I know how much she loves these
kinds of emails.

Please let me know if you have any questions or concerns. Thank you,

Kip Petroff
Dallas, Texas

www.kippetroff.com
email= kpetroff@petroffassociates.com
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From: Kip Petroff <kpetroff@petroffassociates.com>
Sent: Saturday, October 10, 2020 6:35 AM
To: David O'Quinn <doquinn@irwinllc.com>
Cc: Brian Johnson <bjohnson@JohnsonTrent.com>; Karen Bennett <krbennett@germer.com>; Christy
Amuny <camuny@germer.com>; Glen Morgan <gmorgan@rmqlawfirm.com>; Danyel Marquardt
<dmarquardt@rmqlawfirm.com>; Kris Bonham <kris@kippetroff.com>; Caio Formenti
<caio@kippetroff.com>; Leslie O'Leary <loleary@justicelawyers.com>; Kirstin Abel
<abel@bodyfeltmount.com>
Subject: TRO in Smith and Shammel to prevent violations of the stipulated protective order and to
maintain confidentiality of the subject documents
Dear David and Kirstin: I understand you are going to file a TRO in Oregon to try to enforce an
agreement entered into in a Texas courthouse and discussed in open court in Texas last year before it
was entered. Nevertheless, keep in mind what I said yesterday morning: “You’re right. I will not disclose
any “confidential” information without complying with the Order.” I have unequivocally agreed not to
do what you say you are seeking a TRO to require.
You should also follow your own advice before you file a TRO in Oregon: “I suggest that we discuss in
advance with whom you would like to share the documents and for what purpose. We may agree that it
is entirely appropriate for you to do so. If not, we can notify you why we believe your plan is in violation
of the Order”. You should do that, because I have told you that I will NOT disclose any “confidential”
information without complying with the Order. I’m available to discuss this if you want. Your
understanding about what I am doing this week re: Judge Blake’s letter in California and the Special
Discovery Master in Texas is not accurate.
I hope everyone has a nice hurricane-free weekend. Stay safe.
Kip Petroff
Dallas, Texas

www.kippetroff.com
email= kpetroff@petroffassociates.com

From: David O'Quinn <doquinn@irwinllc.com>
Sent: Friday, October 9, 2020 5:03 PM
To: Kip Petroff <kpetroff@petroffassociates.com>
Cc: Brian Johnson <bjohnson@JohnsonTrent.com>; Karen Bennett <krbennett@germer.com>; Christy
Amuny <camuny@germer.com>; Glen Morgan <gmorgan@rmqlawfirm.com>; Danyel Marquardt
<dmarquardt@rmqlawfirm.com>; Kris Bonham <kris@kippetroff.com>; Caio Formenti
<caio@kippetroff.com>; Leslie O'Leary <loleary@justicelawyers.com>; Kirstin Abel
<abel@bodyfeltmount.com>
Subject: RE: KEMP Protective Order No Limits
Dar Kip, thank you for your email. This Monday, October 12, we are filing a motion for TRO in Smith and
Shammel to prevent violations of the stipulated protective order and to maintain confidentiality of the
subject documents.
Thanks,
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David W. O’Quinn
Irwin Fritchie Urquhart & Moore LLC
400 Poydras Street, Suite 2700
New Orleans, Louisiana 70130
doquinn@irwinllc.com

504.310.2111
504.310.2101 fax

www.irwinllc.com

This communication is from a law firm and may be privileged and confidential. If you are not the intended recipient, please notify the
sender by reply e-mail and destroy all copies of this communication.

From: Kip Petroff [mailto:kpetroff@petroffassociates.com]
Sent: Friday, October 09, 2020 9:49 AM
To: David O'Quinn <doquinn@irwinllc.com>
Cc: Brian Johnson <bjohnson@JohnsonTrent.com>; Karen Bennett <krbennett@germer.com>; Christy
Amuny <camuny@germer.com>; Glen Morgan <gmorgan@rmqlawfirm.com>; Danyel Marquardt
<dmarquardt@rmqlawfirm.com>; Kris Bonham <kris@kippetroff.com>; Caio Formenti
<caio@kippetroff.com>; Kip Petroff <kpetroff@petroffassociates.com>
Subject: KEMP Protective Order No Limits

David: You’re right. I will not disclose any “confidential” information without complying with the Order. I
will still have Zoom meetings next week about Smith & Nephew litigation, and I will help other lawyers
formulate a formal response to Judge Blake’s letter(s) to state court judges. As you know, we were both
Ordered to provide position statements in the De Rousseau case by October 26, and I am trying to see if
I can help with “coordinating state court discovery to the fullest extent possible” as the attached letter
suggests. To that end, I will freely share the following next week when talking with other state court
lawyers about state court coordination:
1.
2.
3.
4.
5.
6.
7.

Any deposition exhibits that are not marked “Confidential”.
SRAs. Kirby-0000008-D & Kirby-0000101-D.
Risk Management File for the BHR. RAAB-0034359-D.
Risk Management File for the BHMH. RAAB-0034395-D.
HHEs for the Mod Head. (USA Version). RAAB-0040866-D.
HHEs for the Mod Head (UK Version). RAAB-0070776-D.
Dr. Schubert's off label Chile consulting deal and payment records (Kirby-0000743-D; Kirby0000744-D; Kirby-0000746-D; Kirby-0000748-D; Kirby-0000749-D; and Kirby-0000752-D).
8. Baylor Contract. Smith&Nephew_Fleming-0034861.
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Let me know if you have any questions. I hope you and everyone on this email has a safe and hurricane free weekend. Thanks,
Kip Petroff
Dallas, Texas

www.kippetroff.com
email= kpetroff@petroffassociates.com

From: David O'Quinn <doquinn@irwinllc.com>
Sent: Thursday, October 8, 2020 4:29 PM
To: Kip Petroff <kpetroff@petroffassociates.com>
Cc: Brian Johnson <bjohnson@JohnsonTrent.com>; Karen Bennett <krbennett@germer.com>; Christy
Amuny <camuny@germer.com>; Glen Morgan <gmorgan@rmqlawfirm.com>; Danyel Marquardt
<dmarquardt@rmqlawfirm.com>; Kris Bonham <kris@kippetroff.com>; Caio Formenti
<caio@kippetroff.com>
Subject: RE: KEMP Protective Order No Limits
Kip, thank you for providing information on your possible sharing of Confidential Material with other
lawyers. To make sure we are on the same page, we emphasize that the Amended Confidentiality Order
does have limits, and requires the following.
First, the Order was designed to allow you to use documents produced in your cases in all of your other
cases without having to re-produce them in each instance. The Order does not authorize you to use
Confidential Materials as part of a mass-marketing campaign. See Paragraph 4 (“Confidential Material
shall be treated as confidential and used . . . by counsel in this case solely for the litigation of this
case”). The Order does not permit this sort of mass mailing for the purpose of providing Confidential
Material to lawyers across the country. It also states that “This Court shall retain jurisdiction to make
amendments, modifications, and additions to the Order as the Court may, from time to time, deem
appropriate, as well as to resolve any disputes.” Paragraph 8. What you are proposing certainly is
contrary to the Order. We certainly dispute that the Order allows you to do what you plan to do. And
the Court should be allowed to consider whether it agrees with your position that the Order allows you
to “freely give your so-called ‘Confidential’ documents to any lawyer in America who signs Exhibit A of
the Order” – before you render the issue moot by doing so without giving the Court an opportunity to
resolve the dispute, as contemplated by the Order itself. If you honestly think what you are doing is
permissible, the next step is to present the issue to the Court for resolution.
Second, the acknowledgement attached as Exhibit A allows you to show documents only to “an
attorney, who, in another case, is representing a litigant against a party asserting confidentiality of
discovery materials produced in the above-captioned case.” Attorneys who do not meet this definition
are prohibited from receiving documents.
Third, if you intend to proceed with your marketing campaign using Confidential documents, and
assuming you have identified attorneys who can satisfy the definition in Exhibit A under penalties of
perjury, they are not allowed to use the documents in a lawsuit unless you are also counsel of record.
Paragraph 7 provides in pertinent part that “any person provided Confidential Material pursuant to
Paragraph 6 agrees not to share it with any other person or entity.” This provision, which was inserted at
your insistence, prohibits any attorney who sees these documents pursuant to Paragraph 6 from using
the documents to prosecute a suit. While Paragraph 4 provides that Confidential Material may be used
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“by counsel in other actions etc.,” it does not authorize use of confidential documents as part of a
marketing campaign. Further Paragraph 4 must be construed in light of the restrictions in Exhibit A, and
the prohibition in Paragraph 7. If you provide documents to an attorney who meets the restriction of
Exhibit A, they can’t use the documents unless you are also counsel of record. That was the whole point
of the provisions which you negotiated and insisted upon.
Please be advised that we will enforce this Confidentiality Order and seek to hold you responsible for
any violation. We do not agree the Order allows the mass market campaign you are planning, and, at
the least, you should seek court approval before embarking on it. If you chose to proceed unilaterally
without permission from the Court, we ask that you preserve all documents and communications
regarding or relating to the sharing or proposed sharing of any documents, Confidential Information or
Confidential Material produced by S&N in litigation, including all documents and communications
related to your proposed Zoom conference or any similar call, meeting, discussion, or conference; all
communications between you (or your employees or agents) and any attorneys invited to such call,
meeting, discussion or conference; and any and all lists of invitees or attendees for such call, meeting,
discussion or conference. In addition, pursuant to Paragraph 6(e) of the Protective Order, please disclose
within 7 days the names of all attorneys with whom you or your employees or agents have shared any
Confidential Information or Confidential Material produced by S&N.
Thanks.

David W. O’Quinn
Irwin Fritchie Urquhart & Moore LLC
400 Poydras Street, Suite 2700
New Orleans, Louisiana 70130
doquinn@irwinllc.com

504.310.2111
504.310.2101 fax

www.irwinllc.com

This communication is from a law firm and may be privileged and confidential. If you are not the intended recipient, please notify the
sender by reply e-mail and destroy all copies of this communication.

From: David O'Quinn
Sent: Monday, October 05, 2020 12:38 PM
To: Kip Petroff <kpetroff@petroffassociates.com>
Cc: Brian Johnson <bjohnson@JohnsonTrent.com>; Karen Bennett <krbennett@germer.com>; Christy
Amuny <camuny@germer.com>; Glen Morgan <gmorgan@rmqlawfirm.com>; Danyel Marquardt
<dmarquardt@rmqlawfirm.com>; Kris Bonham <kris@kippetroff.com>; Caio Formenti
<caio@kippetroff.com>
Subject: Re: KEMP Protective Order No Limits
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Thank you for your invitation, which we decline. We are preparing a response to your plan to share
documents that sets forth our position.
Sent from my iPhone

On Oct 5, 2020, at 12:33 PM, Kip Petroff <kpetroff@petroffassociates.com> wrote:

David. I have been thinking about the plan for a large Zoom seminar next week as outlined below, and it
would be fabulous if you had someone from your side who would participate in the live debate. This will
be a live seminar with a formal presentation followed by Q & A, and it would be great if your team’s
position was directly debated as well. I will give your side an equal amount of time to present your views
and I promise I will not interrupt you. I will use the attached letter as representative of your views, but
no one could present your views as well as someone from your team could.
You apparently expect state court lawyers nationwide to coordinate with your Federal Court discovery
system, and I’m simply trying to even the playing field by letting everyone know why your MDL
discovery documents miss the mark and are not adequate for trial preparation. I offered this same thing
to Brian Johnson’s client in Fen Phen litigation 20+ years ago when I had twenty depositions and two
million documents after two years of state court litigation. I am 100% certain there will be a large crowd
interested in my analysis now that I have twice that many documents and four times as many
depositions after six years of state court litigation. That one seminar back in 1999 resulted in dozens of
lawyers seeing the wisdom of non-MDL cases and it changed the Fen Phen litigation forever. I predict a
similar result here, but maybe you can change that by participating in the seminar. You are invited!
I will let everyone know I invited you, and I sincerely hope you choose to attend. We can work around
your schedule, but the invites with a designated date and time next week go out Friday morning.
Please RSVP here. Thanks,
Kip Petroff
Dallas, Texas

www.kippetroff.com
email= kpetroff@petroffassociates.com

From: Kip Petroff
Sent: Monday, October 5, 2020 9:40 AM
To: 'David O'Quinn' <doquinn@irwinllc.com>
Cc: Brian Johnson <bjohnson@JohnsonTrent.com>; Karen Bennett <krbennett@germer.com>; Christy
Amuny <camuny@germer.com>; Glen Morgan <gmorgan@rmqlawfirm.com>; Danyel Marquardt
<dmarquardt@rmqlawfirm.com>; Kris Bonham <kris@kippetroff.com>; Caio Formenti
<caio@kippetroff.com>
Subject: KEMP Protective Order No Limits
Here is my tentative preliminary plan.
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I will send a mass email to every lawyer I know of with cases against Smith & Nephew. There are at least
one hundred. I will set up a Zoom next week where I invite all of them to listen to me explain why cases
should be filed in state court instead of Federal. Anyone interested in learning more can sign the Order
and start gathering documents and depositions that will hopefully convince them to file in state court,
but that will not be a condition of me providing them with the Order and documents and depositions.
This is just like the Federal coordination you are advocating, but it will hopefully result in more state
court cases for you.
Kip Petroff
Dallas, Texas

www.kippetroff.com
email= kpetroff@petroffassociates.com

From: David O'Quinn <doquinn@irwinllc.com>
Sent: Monday, October 5, 2020 9:18 AM
To: Kip Petroff <kpetroff@petroffassociates.com>
Cc: Brian Johnson <bjohnson@JohnsonTrent.com>; Karen Bennett <krbennett@germer.com>; Christy
Amuny <camuny@germer.com>; Glen Morgan <gmorgan@rmqlawfirm.com>; Danyel Marquardt
<dmarquardt@rmqlawfirm.com>; Kris Bonham <kris@kippetroff.com>; Caio Formenti
<caio@kippetroff.com>
Subject: Re: KEMP Protective Order No Limits
I’m sorry you found my characterization of your position as “disingenuous” to be a personal attack. I
note that you’ve referred to me multiple times as a “whiner,” including “whining about COVID” when
New Orleans had the highest infection rate in the world, accused me of deliberately violating court
orders, chastised me repeatedly for ‘“not being a man of my word,” and continuously peppering your
emails with digs and jabs that make them needlessly inflammatory. In any event, we disagree with your
position that you can share documents with any lawyer in the US for any reason. The Protective Order
limits whom you can share documents with and the purposes for which those documents can be used.
We obviously agree that you can share some documents for some purposes. Please be advised that
while you say that after October 9 it will be too late to “do anything meaningful or proactive, if you
violate the Protective Order, we will of course seek redress. I suggest that we discuss in advance with
whom you would like to share the documents and for what purpose. We may agree that it is entirely
appropriate for you to do so. If not, we can notify you why we believe your plan is in violation of the
Order. I look forward to hearing from you.
Sent from my iPhone

On Oct 5, 2020, at 7:56 AM, Kip Petroff <kpetroff@petroffassociates.com> wrote:

David. Your constant personal attacks are unwarranted. You seem to think that every disagreement is
another opportunity for you to make more personal attacks.
Nevertheless, this is your advance notice that I am going to start sharing the documents and depositions
I have amassed in Smith & Nephew cases over the years. I have refused numerous requests for this
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information from fellow lawyers over the years, including two just last month, but I have not shared
anything yet for obvious reasons. That will change starting this Friday morning, October 9. You may want
to read the transcripts from Kemp hearings on October 16, 2019 and November 7, 2019 before you
make any more comments about the Protective Order you agreed to in Open Court.
You should file something before Friday morning if you honestly think that my sharing with fellow
lawyers is wrong, because it will be too late to do anything proactive or meaningful after that. Emails
from you this week will not change the facts or the Order, and your emails will not convince me to
change my plans for Friday morning.
Kip Petroff
Dallas, Texas

www.kippetroff.com
email= kpetroff@petroffassociates.com

From: David O'Quinn <doquinn@irwinllc.com>
Sent: Friday, October 2, 2020 10:01 AM
To: Kip Petroff <kpetroff@petroffassociates.com>
Cc: Karen Bennett <krbennett@germer.com>; Christy Amuny <camuny@germer.com>; Glen Morgan
<gmorgan@rmqlawfirm.com>; Danyel Marquardt <dmarquardt@rmqlawfirm.com>; Kris Bonham
<kris@kippetroff.com>; Caio Formenti <caio@kippetroff.com>; Brian Johnson
<bjohnson@JohnsonTrent.com>
Subject: Re: KEMP Protective Order No Limits
Kip, you need to read Paragraph 4. We agreed you could share documents for the purpose of seeing if
other lawyers wanted to bring a suit with you. The agreement provides that Confidential documents can
be used by “counsel”. That’s you. Your attempt to negate your agreement is disingenuous but not
surprising.
Sent from my iPhone

On Oct 2, 2020, at 9:51 AM, Kip Petroff <kpetroff@petroffassociates.com> wrote:

This will respond to your “formal demand for a list of all lawyers (other than those enrolled as counsel
for your filed cases) with whom you have shared confidential documents”. The answer is none.
You are completely wrong about the Protective Order, and any suggestion that I agree with your
interpretation is dead wrong. There really isn’t anything to “interpret.” It is plainly written and we even
discussed adding in your proposed limitations about potential co-counsel. We agreed not to limit it like
you are now trying to do. The compromise was that I would tell you which lawyers I share any
documents with, and I just did that.
I obviously can freely share any of the documents with other lawyers, but I haven’t done that yet. I do
not recognize any limitations on my ability to freely share other than obtaining the signature on Exhibit
A. Tell me what specific language you are focusing on if you think otherwise. I’ll continue to assume you
don’t see any language like that, because there isn’t.
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Kip Petroff
Dallas, Texas

www.kippetroff.com
email= kpetroff@petroffassociates.com

From: David O'Quinn <doquinn@irwinllc.com>
Sent: Friday, October 2, 2020 9:33 AM
To: Kip Petroff <kpetroff@petroffassociates.com>
Cc: Karen Bennett <krbennett@germer.com>; Christy Amuny <camuny@germer.com>; Glen Morgan
<gmorgan@rmqlawfirm.com>; Danyel Marquardt <dmarquardt@rmqlawfirm.com>; Kris Bonham
<kris@kippetroff.com>; Caio Formenti <caio@kippetroff.com>; Brian Johnson
<bjohnson@JohnsonTrent.com>
Subject: Re: KEMP Meet and Confer re: Ruling on In Camera Review of Privilege Log Documents
Kip, you need to look at the redactions. We did not remove redactions for some documents for which
Judge Wortham asked for clarification. We also produced a withheld document with redactions. You
apparently did not look at this closely to compare what the Judge asked for to what we did. Your
interpretation of the Protective Order is incorrect, and you know it. While you can show confidential
documents to attorneys who sign the Acknowledgment, the documents cannot be used in a case unless
you are counsel of record. You know as well as I do that that provision was meant to allow you to talk
with other lawyers who may be interested in joining you in bringing a suit, and the language of the
Order as a whole clearly reflects this. Since you have brought this up, please consider this email formal
demand for a list of all lawyers (other than those enrolled as counsel for your filed cases) with whom
you have shared confidential documents. The Order requires you to provide this information within 7
days of this email. As to your request that we “offer something significant” as a condition of talking
Tuesday, the best way to make this more efficient is for you to narrow your challenges rather than force
review of documents and redactions that are either likely to be privileged or whose downgrade won’t
make a bit of difference in this litigation. But if we are going to start talking about Special Masters, costs,
review processes etc. I need to talk with my client and the review team.
Sent from my iPhone

On Oct 2, 2020, at 8:44 AM, Kip Petroff <kpetroff@petroffassociates.com> wrote:

David: I don’t think there is any point in delaying our discussions until Tuesday in light of your email
below, but I’ll still address and answer your questions.
I am no longer challenging all categories of documents even though you are losing in all categories. I
have agreed to withdraw “every document authored by any outside counsel.” That is a huge concession.
What will you offer as a way to make this process more efficient?
My “question # 1” is this: what have you done in response to the Judge’s requests for clarification?
(see below “Production of Documents. I can’t see one document that is mentioned in the Order that is
not produced to us. Looks like you gave up to me. The Judge asked for clarification and you produced all
the documents to me”.) You have given us every document the Judge asked for clarification on. You
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should either explain why I’m wrong or just admit you gave up on all of them because you did. We need
to get clear on this.
CONFIDENTIALITY ORDER. The words in the attached Order are totally different from what you claim in
your late night email below. The fact you are arguing about the “intent” of the Order instead of the
words in the Order says everything. You now apparently realize that I can freely give your so-called
“Confidential” documents to any lawyer in America who signs Exhibit A of the Order. I can make
whatever deal or arrangement I want with such lawyers. The Order says nothing about me “consulting”
with lawyers or considering “joint representation” with them or anything else you are now wishing it
said. There are no restrictions other than requiring the lawyer to sign page 6. Looks like you made a
mistake if you think otherwise.
CONCLUSION. There is no point delaying our discussions until Tuesday unless you will (1) offer
something significant to make the process more efficient and (2) admit that the Order has no limitations
on sharing other than providing me with a signed Exhibit A. I am available to discuss this after 12:00
today if you want to.
Kip Petroff
Dallas, Texas

www.kippetroff.com
email= kpetroff@petroffassociates.com

From: David O'Quinn <doquinn@irwinllc.com>
Sent: Thursday, October 1, 2020 10:38 PM
To: Kip Petroff <kpetroff@petroffassociates.com>
Cc: Karen Bennett <krbennett@germer.com>; Christy Amuny <camuny@germer.com>; Glen Morgan
<gmorgan@rmqlawfirm.com>; Danyel Marquardt <dmarquardt@rmqlawfirm.com>; Kris Bonham
<kris@kippetroff.com>; Caio Formenti <caio@kippetroff.com>; Brian Johnson
<bjohnson@JohnsonTrent.com>
Subject: Re: KEMP Meet and Confer re: Ruling on In Camera Review of Privilege Log Documents
I’m not sure what question #1 is. If I’m the question is “what will I offer”, you are the one challenging all
the privileges. I will have some ideas about what categories of documents for which you should
withdraw your challenge next Tuesday. No, I don’t agree that you can provide documents to lawyers to
fund your litigation costs. That provision was to allow you to consult with lawyers who had claimants
who were filing or considering filing suits and who might be interested in a joint representation with
you. It was never intended to and does not allow you to sell the documents to any lawyer in the US.
Sent from my iPhone

On Oct 1, 2020, at 9:01 PM, Kip Petroff <kpetroff@petroffassociates.com> wrote:

I like to avoid wasting time, but you should be able to answer my question # 1 below on your own
tomorrow.
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Also, have you agreed that the Confidentiality Order allows me to share all the documents with any
lawyer who signs it?
We are wasting time Tuesday if you won’t clarify these simple questions in advance.
Kip Petroff
Dallas, Texas

www.kippetroff.com
email= kpetroff@petroffassociates.com

From: David O'Quinn <doquinn@irwinllc.com>
Sent: Thursday, October 1, 2020 2:25 PM
To: Kip Petroff <kpetroff@petroffassociates.com>
Cc: Karen Bennett <krbennett@germer.com>; Christy Amuny <camuny@germer.com>; Glen Morgan
<gmorgan@rmqlawfirm.com>; Danyel Marquardt <dmarquardt@rmqlawfirm.com>; Kris Bonham
<kris@kippetroff.com>; Caio Formenti <caio@kippetroff.com>; Brian Johnson
<bjohnson@JohnsonTrent.com>
Subject: Re: KEMP Meet and Confer re: Ruling on In Camera Review of Privilege Log Documents
Kip, to avoid wasting time tomorrow, I suggest we move the Zoom to next Tuesday. I can’t commit to
any agreement on costs until I obtain authority.
Sent from my iPhone

On Oct 1, 2020, at 2:15 PM, Kip Petroff <kpetroff@petroffassociates.com> wrote:

I will hold open tomorrow at 1:00 p.m. for a brief call, but it may not be worthwhile to talk if you won’t
clearly address my issues in advance.
Production of Documents. I can’t see one document that is mentioned in the Order that is not produced
to us. Looks like you gave up to me. The Judge asked for clarification and you produced all the
documents to me.
Efficiency of this process. We will agree to withdraw every document authored by any outside counsel.
How is that for a huge concession? What will you offer?
Special Discovery Master. The attached Order allows me to share any documents your client produces
in any of my cases with any lawyer in America if they simply sign page 6 and send it to me. That means I
have quite a few lawyers available to me if I want to share the documents and the cost of the Special
Master. Will you agree to pay one-half of that cost?
Kip Petroff
Dallas, Texas

www.kippetroff.com
email= kpetroff@petroffassociates.com
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From: David O'Quinn <doquinn@irwinllc.com>
Sent: Thursday, October 1, 2020 1:53 PM
To: Kip Petroff <kpetroff@petroffassociates.com>
Cc: Karen Bennett <krbennett@germer.com>; Christy Amuny <camuny@germer.com>; Glen Morgan
<gmorgan@rmqlawfirm.com>; Danyel Marquardt <dmarquardt@rmqlawfirm.com>; Kris Bonham
<kris@kippetroff.com>; Caio Formenti <caio@kippetroff.com>; Brian Johnson
<bjohnson@JohnsonTrent.com>
Subject: RE: KEMP Meet and Confer re: Ruling on In Camera Review of Privilege Log Documents
If you send a Zoom invite, I can join you at 1:00 tomorrow. It may expedite things if you send me the
documents in advance. Please see my comments in RED CAPS.
David W. O’Quinn
Irwin Fritchie Urquhart & Moore LLC
400 Poydras Street, Suite 2700
New Orleans, Louisiana 70130
doquinn@irwinllc.com

504.310.2111
504.310.2101 fax

<image001.gif>
www.irwinllc.com

This communication is from a law firm and may be privileged and confidential. If you are not the intended recipient, please notify the
sender by reply e-mail and destroy all copies of this communication.

From: Kip Petroff [mailto:kpetroff@petroffassociates.com]
Sent: Thursday, October 01, 2020 1:23 PM
To: David O'Quinn <doquinn@irwinllc.com>
Cc: Karen Bennett <krbennett@germer.com>; Christy Amuny <camuny@germer.com>; Glen Morgan
<gmorgan@rmqlawfirm.com>; Danyel Marquardt <dmarquardt@rmqlawfirm.com>; Kris Bonham
<kris@kippetroff.com>; Caio Formenti <caio@kippetroff.com>; Brian Johnson
<bjohnson@JohnsonTrent.com>; Kip Petroff <kpetroff@petroffassociates.com>
Subject: KEMP Meet and Confer re: Ruling on In Camera Review of Privilege Log Documents
David: I am available all day today until 5:00 P.M. and all day tomorrow from 9 to 5. I am also available
Saturday afternoon if you are too busy this week. However, we need some ground rules for this call or it
will be a waste of time.
Please tell me this in advance of any call:
1. Production of Documents. did you simply give up on all the documents Judge Wortham wanted
clarification on? It looks like you did, which says a lot about your team, but please confirm that
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you have provided us with every document mentioned in his Order. I need this clarified before
we talk. NO, WE DID NOT “GIVE UP” ON THE DOCUMENTS JUDGE WORTHAM REQUESTED
CLARIFICATION ON. WE HAVE PROVIDED THE DOCUMENTS THE JUDGE ORDERED US TO
PRODUCE.
2. Efficiency of this process. I am ready to propose ways to make this Privilege Log process more
efficient. We simply can’t make one Judge deal with all these issues involving all these
documents. You are losing at least 20 percent of all your Privilege assertions, including your
massive number of voluntary “downgrades.” Keep that in mind when you are getting ready to
talk with me. If you think that figure is wrong, then please explain your perceived win/loss
record before we talk. It will be a waste of time if we cannot agree on your win/loss record
beforehand. I AGREE WE SHOULD BE TRYING TO MAKE THIS MORE EFFICIENT, AND I HAVE BEEN
TRYING TO EFFECTUATE THAT GOAL FOR MONTHS. ASSUMING YOUR 20% FIGURE IS CORRECT,
YOU ARE LOSING 80% OF YOUR CHALLENGES, AND I EXPECT THAT PERCENTAGE TO GET WORSE.
ONE MAJOR PROBLEM IS THAT YOU HAVE MADE NO EFFORT TO NARROW YOUR CHALLENGE TO
THE DOCUMENTS THAT TRULY MAY BE NOT PRIVILEGED. YOUR BLANKET CHALLENGE TO EVERY
SINGLE PRIVILGED DOCUMENT INCLUDES REAMS OF DOCUEMNTS THAT ARE CLEARLY
PRIVILEGED. ANOTHER PROBLEM IS THAT YOU HAVE MADE NO EFFORT TO CHALLENGE
DOCUMENTS THAT MAY CONTAIN MATERIAL INFORMATION. THE REDACTION OF A LINE HERE
OR THERE IN A PRODUCED DOCUMENT DOES NOT MATERIALLY AFFECT THE INFORMATION
AVAILABLE TO YOU. IT ONLY RESULTS IN MORE EXPENSE TO SN AND BURDEN ON THE COURT.
3. Special Discovery Master. Using a Special Discovery Master is one idea I have for ways to make
this process more efficient. This is in addition to any ideas in item # 2 above. I’m sure I can find
numerous lawyers who will gladly share the cost of a Special Discovery Master in Jefferson
County if they get to keep the documents that make it past the Special Master. All they have to
do is sign the Confidentiality Order and I really don’t need to get your agreement on this, but
please be ready to specifically discuss the Special Discovery Master idea when we talk. It will be
a waste of time to schedule the call if you don’t have a specific position on the SDM idea. I
propose that the Plaintiffs pay one-third and Smith & Nephew and their Sales Rep Defendants
pay two-thirds, and I want to schedule a conference with Judge Wortham on this as soon as
possible. WE CAN DISCUSS THIS, BUT WE WILL NOT CONSENT TO PAY 2/3s. YOU ARE
CHALLENGING EVERY DOCUMENT WITH NO EFFORT TO LESSEN OR MINIMIZE THE EXPENSE,
AND IF YOU WANT TO DO THAT, YOU SHOULD PAY FOR IT. THE CONFIDENTIALTY ORDER ONLY
ALLOWS YOU TO USE DOCUMENTS IN CASES IN WHICH YOU ARE COUNSEL OF RECORD, AND I
NOTE YOUR STATED INTENTION TO VIOLATE IT.
CONCLUSION. It has been almost a year since I started fighting with your predecessors on these
Privilege Log issues and I have been fighting with you about it almost constantly since early January. We
are positioned to see some real progress on this now. Let’s Zoom about this soon. I want to Zoom so I
can share documents with you. You can hide your video face if you want, but let’s Zoom so we can be
clear on any Orders or documents.
When?
Kip Petroff
Dallas, Texas

www.kippetroff.com
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email= kpetroff@petroffassociates.com

From: David O'Quinn <doquinn@irwinllc.com>
Sent: Thursday, October 1, 2020 10:40 AM
To: Kip Petroff <kpetroff@petroffassociates.com>; Brian Johnson <bjohnson@JohnsonTrent.com>
Cc: Karen Bennett <krbennett@germer.com>; Christy Amuny <camuny@germer.com>; Glen Morgan
<gmorgan@rmqlawfirm.com>; Danyel Marquardt <dmarquardt@rmqlawfirm.com>; Kris Bonham
<kris@kippetroff.com>; Caio Formenti <caio@kippetroff.com>
Subject: RE: KEMP Meet and Confer re: Ruling on In Camera Review of Privilege Log Documents
Kip, it has been 2 weeks since I attempted to set up a meet and confer on the privilege issues. Can you
please respond?
David W. O’Quinn
Irwin Fritchie Urquhart & Moore LLC
400 Poydras Street, Suite 2700
New Orleans, Louisiana 70130
doquinn@irwinllc.com

504.310.2111
504.310.2101 fax

<image001.gif>
www.irwinllc.com

This communication is from a law firm and may be privileged and confidential. If you are not the intended recipient, please notify the
sender by reply e-mail and destroy all copies of this communication.

From: David O'Quinn
Sent: Wednesday, September 16, 2020 11:26 AM
To: Kip Petroff <kpetroff@petroffassociates.com>; Brian Johnson <bjohnson@JohnsonTrent.com>
Cc: Karen Bennett <krbennett@germer.com>; Christy Amuny <camuny@germer.com>; Glen Morgan
<gmorgan@rmqlawfirm.com>; Danyel Marquardt <dmarquardt@rmqlawfirm.com>; Kris Bonham
<kris@kippetroff.com>; Caio Formenti <caio@kippetroff.com>
Subject: RE: KEMP Meet and Confer re: Ruling on In Camera Review of Privilege Log Documents
Kip. We are available for a meet and confer tomorrow at 11:00, or, if you are going to be involved in the
Gabriel deposition, perhaps sometime after that deposition is completed?
David W. O’Quinn
Irwin Fritchie Urquhart & Moore LLC
400 Poydras Street, Suite 2700
New Orleans, Louisiana 70130
doquinn@irwinllc.com

504.310.2111
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504.310.2101 fax

<image001.gif>
www.irwinllc.com

This communication is from a law firm and may be privileged and confidential. If you are not the intended recipient, please notify the
sender by reply e-mail and destroy all copies of this communication.

From: Kip Petroff [mailto:kpetroff@petroffassociates.com]
Sent: Wednesday, September 16, 2020 9:54 AM
To: David O'Quinn <doquinn@irwinllc.com>; Brian Johnson <bjohnson@JohnsonTrent.com>
Cc: Karen Bennett <krbennett@germer.com>; Christy Amuny <camuny@germer.com>; Glen Morgan
<gmorgan@rmqlawfirm.com>; Danyel Marquardt <dmarquardt@rmqlawfirm.com>; Kris Bonham
<kris@kippetroff.com>; Caio Formenti <caio@kippetroff.com>; Kip Petroff
<kpetroff@petroffassociates.com>
Subject: KEMP Meet and Confer re: Ruling on In Camera Review of Privilege Log Documents
Dear David and Brian: The attached Ruling, instructions, and admonishment on In Camera Review of
Privilege Log Documents provides a good framework for us to forecast Judge Wortham’s future rulings
on quite a number of Smith & Nephew’s existing (and future) privilege assertions.
I think we should schedule a time to discuss ways to minimize the Judge’s future work on this
project. There is a lot to discuss. I have creative ideas for how to proceed from here, including each
party sharing in the cost of a Special Master who can devote full time attention to this project. I also
want to schedule a hearing on the Motion to Strike Sarah’s Untimely Affidavit that has still not been set
for hearing or even responded to.
Can we talk about this sometime? My schedule is very busy, but I have time to discuss this longstanding
Privilege Log dispute. I hope to hear from you soon. Thanks,
Kip Petroff
Dallas, Texas

www.kippetroff.com
email= kpetroff@petroffassociates.com

<202027 Signed Agreed Amended Confidentiality Order.pdf>
<202027 Signed Agreed Amended Confidentiality Order.pdf>

<DeRousseau - Ltr to Court re MDL Discovery[2].pdf>
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1

CERTIFICATE OF SERVICE

2

I hereby certify that I served a true copy of the foregoing DECLARATION OF
KIRSTIN L. ABEL IN SUPPORT OF DEFENDANTS MOTION FOR TEMPORARY
RESTRAINING ORDER AND ORDER TO SHOW CAUSE WHY PRELIMINARY
INJUNCTION SHOULD NOT ISSUE AND ALTERNATIVE MOTION TO MODIFY
STIPULATED PROTECTIVE ORDER on the following attorneys on the date noted below
by the method indicated:

3
4
5
6
7
8
9
10
11
12

Leslie W. O'Leary
Johnson Johnson Lucas & Middleton PC
975 Oak Street, Suite 1050
Eugene, OR 97401
Email: loleary@justicelawyers.com
Of Attorneys for Plaintiffs
Kip A. Petroff
Law Office of Kip Petroff
8150 N. Central Expressway, Suite 500
Dallas, Texas 75206
Email: kpetroff@petroffassociates.com
Of Attorneys for Plaintiffs Deborah Lynn Smith

13
14
15
16

Method:

US Mail, postage prepaid
Courtesy Copy via Email
Facsimile
Email Service Pursuant to ORCP 9G
Electronic Service Pursuant to UTCR 21.100

17
18
19

Dated this 12th day of October, 2020.
BY:

22

Kirstin L. Abel, OSB No. 035046
Email: abel@bodyfeltmount.com
Jamie T. Azevedo, OSB No. 050370
Email: azevedo@bodyfeltmount.com
Phone: (503) 243-1022
Fax: (503) 243-2019

23

Of Attorneys for Defendants

20
21

24
25
26
Page 1 - CERTIFICATE OF SERVICE

BODYFELT MOUNT LLP
Attorneys at Law
319 SW Washington Street, Suite 1200
Portland OR 97204
Phone: 503-243-1022 Fax: 503-243-2019

