FILED
8/3/2020 12:00 AM
FELICIA PITRE
DISTRICT CLERK
DALLAS CO., TEXAS
Terri Kilgore DEPUTY

CAUSE NO. DC-18-08923
TRACY FLEMING and
§
IN THE DISTRICT COURT OF
NORMA EGEA
§
§
Plaintiffs,
§
§
vs.
§
DALLAS COUNTY, TEXAS
§
BRIAN CHILDRESS; NEYLU, INC.;
§
RICHARD D. SCHUBERT, M.D., and;
§
SMITH & NEPHEW, INC.
§
§
Defendants.
§
192nd JUDICIAL DISTRICT
PLAINTIFFS’ REPLY TO SMITH & NEPHEW’S OPPOSITION TO MOTION FOR
SANCTIONS
TO THE HONORABLE JUDGE OF SAID COURT:
This Reply is being filed shortly before the hearing on this Motion, because the parties are
still trying to narrow the issues, but one thing that will not change is that Smith & Nephew has still
not complied with this Court’s May 29, 2020 Order. Smith & Nephew seems to think it can just
ignore this Court’s Orders. This Reply will show that the failure to comply with the Order has
actively and prejudicially interfered with discovery in this case, to Smith & Nephew’s advantage.
A Corporate Rep deposition will have to be rescheduled because documents were not produced
ten days before the deposition as the Court ordered. That deposition will have to be rescheduled
after Smith & Nephew complies with the Order. Smith & Nephew should be ordered to pay for
the cost of that deposition as the most lenient sanction imaginable for the company’s unexcused
and continued non-compliance with this Court’s Order.
I.

Contracts Corporate Rep Documents Not Produced

Smith & Nephew’s Opposition confuses two important failures on the company’s part. One
failure involves timely producing Baylor Business Meeting documents and the other involves
producing the pricing agreements that existed between Smith & Nephew and either of North
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Central Surgical Center or Baylor Health Care System. Plaintiffs will address each separately in
an effort to clarify the record.
A.

Baylor Contract Communications.
Smith & Nephew has failed to comply with quite a few specific items in the Court’s May

29, 2020 Order, but this Reply will use just one sentence as an example. The Order required Smith
& Nephew to fully respond to Tracy Fleming’s Requests for Production 141 from his First Set of
Requests for Production. This request stated: “Produce all follow-up emails or other written
communications relating to the Baylor business meeting described in Hutchens(SN)-0015647.”
The document Hutchens(SN)-0015647 is a February 2010 email that involves only Dallas Smith
& Nephew personnel and Baylor Health Care System personnel. The email discusses a sales
contract that was signed and entered into between Smith & Nephew and Baylor Health Care
System after months of negotiations. The Court’s May 29 Order stated the following about this
Request:
Baylor Business Meeting. Smith & Nephew is ordered to produce responsive
documents for the nine-month window starting in May 2009 to February 2010.
Such documents shall be produced at least ten days before the deposition of any
corporate representative testifying on healthcare provider contracts.
Smith & Nephew did not comply with this Order. Smith & Nephew has provided a list of
responsive documents in an effort to prove it complied with the Court’s May 29, 2020 order.
However, this excel spreadsheet does not explain whether documents in the “nine-month window”
were actually produced and, in fact, shows that Smith & Nephew is not complying in good faith.
Exhibit A is an excerpt from the excel spreadsheet which shows only those documents that are,
according to Smith & Nephew, exclusively responsive to RFP 141. It includes both (1) documents
produced after the contracts corporate representative deposition, (2) documents and
communications from as late as 2014, see Smith&Nephew_Fleming-0137877 and 0137878, and
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(3)

Baylor

communications

that

are

not

responsive

at

all

to

RFP

141,

see

Smith&Nephew_Fleming-0138151. The spreadsheet includes totally non-responsive items like
the following:
1.
2.
3.
4.
5.
6.

Tampa BHR Training.
Published articles from 2012 that are attached to emails from 2014.
Royalty projections for Houston surgeons.
Websites.
KLEOS (S&N Surgeon training) Powerpoints and “Dashboards.”
Corin FDA PMA study submissions.

Even if Smith & Nephew complied—which appears extremely unlikely—it is now
“padding” the discovery file with hundreds of non-responsive documents instead of concisely and
responsibly responding to the actual discovery request.
B.

Sales Deals, Pricing Arrangements, and Pricing Agreements.
Plaintiffs also learned at the corporate representative deposition on hospital pricing and

contracts that the prices for implants at North Central Surgical Center and with Baylor Health Care
System are typically governed by “sales deals.” The corporate representative spent almost fifty
hours preparing for the deposition and met with Smith & Nephew’s counsel nine times. He was
able to easily identify and review these “sales deals” before the deposition. The representative had
a list of these sales deals at the deposition, but these sales deals themselves have still not been
produced, and Smith & Nephew’s explanation—at the deposition and in its Opposition—is that
the Court only ordered “contracts” between Smith & Nephew and North Central/Baylor, and these
“sales deals” are not signed contracts. See Opposition at 2–3. Not only is this a ridiculous
interpretation of the Order, it also ignores the fact that this very sort of information was
requested—and not objected to—in the First Requests for Production:
373. Produce any sales agreements, co-promotion agreement, sales contracts,
pricing agreements, or other sale or distribution agreements that YOU entered into
with any of the following entities before September 28, 2009:
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(1) United Surgical Partners International, Inc.
(2) USP North Texas, Inc.
(3) Texas Health Ventures Group, LLC
(4) Baylor Health Care System
(5) Baylor Health Services
(6) University Surgical Partners of Dallas LLP
(7) North Central Surgical Center, LLP
RESPONSE:
Smith & Nephew is conducting a diligent search for sales agreements, copromotion agreement, sales contracts, pricing agreements or other sale or
distribution agreements that Smith & Nephew entered into with: (1) United
Surgical Partners International, Inc.; (2) USP North Texas, Inc.; (3) Texas Health
Ventures Group, LLC; (4) Baylor Health Care System; (5) Baylor Health Services;
(6) University Surgical Partners of Dallas LLP; and (7) North Central Surgical
Center, LLP, and will produce responsive documents identified, to the extent any
such documents, following the entry of an order controlling the production of
personal data related to European data subjects.
When confronted with this information at the deposition, the witness distinguished these “sales
deals” from “contracts” and asserted that these sales deals were pricing arrangements but not
pricing agreements. See Palmer Deposition (June 30, 2020) at pages 326:10–330:9. Smith &
Nephew’s counsel took the same position:
Q. (BY MR. PETROFF) Okay. We asked for this. The Court ordered this kind of
information to be produced ten days before this deposition.
Did you look at that information ten days before this deposition?
MR. O'QUINN: Kip, I don’t think that’s correct. And if you want to talk about
what should have been produced and what shouldn’t have been produced, let’s do
it offline. It’s dragging everything out.
MR. PETROFF: No. This -- this is something that is -- needs to be done online,
because you were ordered to do it, you said you did it, you’ve said repeatedly you
did it, and now this witness is saying it apparently was available and he didn’t
bother to look at it.
MR. O'QUINN: I don’t think you requested it.
MR. PETROFF: So that’s – that’s your answer, then, huh, David? That’s why you
didn't produce it? You didn’t think we requested it. Is that what you’re saying?
MR. O’QUINN: It is.
Id. at pages 298:17–299:4. Plaintiffs specifically requested this exact information, and Smith &
Nephew agreed to provide it in November 2019. Smith & Nephew’s witness identified this
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information before his deposition and prepared a spreadsheet listing these sales deals. The witness
even sent the spreadsheet to Smith & Nephew’s lawyers the night before he testified, but Smith &
Nephew did not produce these documents before the deposition – or at any time since. The
company still has not produced these documents, but these documents are finally “being bates
stamped and processed,” according to an email from opposing counsel on July 31, 2020.
Numerous other examples of non-compliance with the Court’s Order can be cited, but they
are described already in the Motion. In sum, Smith & Nephew’s position is inexcusable,
sanctionable, and ignores reality.
II.

Brewer is inapplicable

Similarly, Smith & Nephew’s reliance on Brewer v. Lennox Hearth Prods, LLC, 601
S.W.3d 704 (Tex. Apr. 24, 2020) (attached as Exhibit B) ignores the holding of that case. That
decision requires a bad faith finding when imposing sanctions only when that sanction is imposed
“under a court’s inherent authority.” Id. at Section II (Discussion).1 In fact, the Court makes it
clear two paragraphs later, that, “Various rules and statutes imbue courts with authority to sanction
attorneys for professional lapses of one kind or another with or without bad faith.” Id. at Section
II(B) (Inherent Power to Sanction). This Motion asks the Court to impose a modest discovery
sanction under the authority of TEX. R. CIV. P. 215.1(c), 215.3. Various rules contemplate the scope
of sanctions for abusive discovery practices like these, including Texas Rules of Civil Procedure
193.2(e), 215.1(b)–(d), 215.2(b), and 215.3. These Rules suggest a broad range of sanctions,
including charging expenses of discovery such as the re-deposition of the corporate rep on
contracts or the payment of attorneys’ fees. TEX. R. CIV. P. 215.2(b). Smith & Nephew cannot rely
on Brewer to get away with its discovery abuses in this case.
1

While the opinion is reported in the Southwest Reporter, the Westlaw version does not yet contain
page numbers.
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CONCLUSION
WHEREFORE, PREMISES CONSIDERED, Plaintiffs request the Court enter the Order
that Plaintiffs filed as an attachment to their original Motion for Sanctions on July 2, 2020, and
grant such other and further relief to which Plaintiffs may show themselves justly entitled.
Respectfully submitted,
LAW OFFICE OF KIP PETROFF
/s/ Kip Petroff
Kip A. Petroff
State Bar No. 15851800
Caio Formenti
State Bar No. 24104676
Kristopher Bonham
State Bar No. 24118335
8150 North Central Expressway, Suite 500
Dallas, Texas 75206
Telephone: (972) 294-7530
Fax: (972) 294-7530
kpetroff@petroffassociates.com
caio@kippetroff.com
kris@kippetroff.com
ATTORNEYS FOR PLAINTIFFS
Certificate of Service
I HEREBY CERTIFY that on August 2, 2020, a true and correct copy of the foregoing was served
on the Defendants by email as follows:
Defendants Smith & Nephew, Inc., Brian Childress and Neylu, Inc. to: Mr. Brian P. Johnson,
Ms. Leila D’Aquin, Mr. David O’Quinn, Ms. Sarah Segrest-Jay, Mr. Douglas Moore, and Ms.
Kealy Sehic.
Defendant Richard D. Schubert, M.D., to: Mr. David Criss and Ms. Alexandra Sallade.
/s/
Kip A. Petroff
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Exhibit A

ProdBegBates_SNFleming

FILE NAME

RFP (Fleming)

Smith&Nephew_Fleming-0127577

On behalf of President Joe DeVivo: Q3 performance highlights.msg

RFP01. 141

Smith&Nephew_Fleming-0127704

Patient activity post Resurfacing.msg

RFP01. 141

Smith&Nephew_Fleming-0127705

2324.pdf

RFP01. 141

Smith&Nephew_Fleming-0127706

Fw: On behalf of President Joe DeVivo: Q3 performance highlights.msg

RFP01. 141

Smith&Nephew_Fleming-0127710

SN2009Q3_Internal_English_v3a.pdf

RFP01. 141

Smith&Nephew_Fleming-0127713

SN2009Q3_QandAs_English_v1g.pdf

RFP01. 141

Smith&Nephew_Fleming-0127716

2324.pdf

RFP01. 141

Smith&Nephew_Fleming-0127717

RE: Presentation.msg

RFP01. 141

Smith&Nephew_Fleming-0127719

Biomechanics & Knee tribology 2010 ORS.PPT

RFP01. 141

Smith&Nephew_Fleming-0127737

2324.pdf

RFP01. 141

Smith&Nephew_Fleming-0127738

365.pdf

RFP01. 141

Smith&Nephew_Fleming-0128948

Fw: On behalf of President Joe DeVivo: Q3 performance highlights.msg

RFP01. 141

Smith&Nephew_Fleming-0128952

SN2009Q3_Internal_English_v3a.pdf

RFP01. 141

Smith&Nephew_Fleming-0128955

SN2009Q3_QandAs_English_v1g.pdf

RFP01. 141

Smith&Nephew_Fleming-0128958

Patient activity post Resurfacing.msg

RFP01. 141

Smith&Nephew_Fleming-0128959

2324.pdf

RFP01. 141

Smith&Nephew_Fleming-0129287

Competitive Overview.msg

RFP01. 141

Smith&Nephew_Fleming-0129288

The effect of Femoral Component Head size on post. dislocation.pdf

RFP01. 141

Smith&Nephew_Fleming-0129297

JOR_Article_in_Press_2003_WidmerZurfluh_THA-ROM_Final.pdf

RFP01. 141

Smith&Nephew_Fleming-0129319

Additional Papers to Support the 50 year white paper.msg

RFP01. 141

Smith&Nephew_Fleming-0129320

2008 Orthopedic Surgeon Shortage Predictions for US Iorio et al JBJS.pdf

RFP01. 141

Smith&Nephew_Fleming-0129329

2007 Kaiser joint replacement Registry.pdf

RFP01. 141

Smith&Nephew_Fleming-0129334

On behalf of President Joe DeVivo: Q3 performance highlights.msg

RFP01. 141

Smith&Nephew_Fleming-0129338

SN2009Q3_Internal_English_v3a.pdf

RFP01. 141

Smith&Nephew_Fleming-0129341

SN2009Q3_QandAs_English_v1g.pdf

RFP01. 141

Smith&Nephew_Fleming-0129390

On behalf of President Joe DeVivo: Q3 performance highlights.msg

RFP01. 141

Smith&Nephew_Fleming-0129614

New MOBILAB Lab Agenda.xls UPDATED as of today 2:30PM - We will start tonight at
6PM!.msg

RFP01. 141

Smith&Nephew_Fleming-0129615

New MOBILAB Lab Agenda (2).xls

RFP01. 141

Smith&Nephew_Fleming-0129739

Competitive Overview

RFP01. 141

Smith&Nephew_Fleming-0129740

The effect of Femoral Component Head size on post. dislocation.pdf

RFP01. 141

Smith&Nephew_Fleming-0129749

JOR_Article_in_Press_2003_WidmerZurfluh_THA-ROM_Final.pdf

RFP01. 141

Smith&Nephew_Fleming-0129825

Competitive Overview

RFP01. 141

Smith&Nephew_Fleming-0129826

The effect of Femoral Component Head size on post. dislocation.pdf

RFP01. 141
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Smith&Nephew_Fleming-0129835

JOR_Article_in_Press_2003_WidmerZurfluh_THA-ROM_Final.pdf

RFP01. 141

Smith&Nephew_Fleming-0129842

Fw: On behalf of President Joe DeVivo: Q3 performance highlights

RFP01. 141

Smith&Nephew_Fleming-0129846

SN2009Q3_Internal_English_v3a.pdf

RFP01. 141

Smith&Nephew_Fleming-0129849

FW: On behalf of President Joe DeVivo: Q3 performance highlights

RFP01. 141

Smith&Nephew_Fleming-0129853

SN2009Q3_Internal_English_v3a.pdf

RFP01. 141

Smith&Nephew_Fleming-0129856

SN2009Q3_QandAs_English_v1g.pdf

RFP01. 141

Smith&Nephew_Fleming-0130026

RE: Presentation

RFP01. 141

Smith&Nephew_Fleming-0130028

Biomechanics & Knee tribology 2010 ORS.PPT

RFP01. 141

Smith&Nephew_Fleming-0130046

2324.pdf

RFP01. 141

Smith&Nephew_Fleming-0130047

365.pdf

RFP01. 141

Smith&Nephew_Fleming-0130152

Fwd: FOR REVIEW: DRAFT Q3 letter from Joe to ees

RFP01. 141

Smith&Nephew_Fleming-0130154

Joe's Q3 letter to ees.doc

RFP01. 141

Smith&Nephew_Fleming-0130422

FOR REVIEW: DRAFT Q3 letter from Joe to ees

RFP01. 141

Smith&Nephew_Fleming-0130423

Joe's Q3 letter to ees.doc

RFP01. 141

Smith&Nephew_Fleming-0130427

RE: FOR REVIEW: DRAFT Q3 letter from Joe to ees

RFP01. 141

Smith&Nephew_Fleming-0130429

Joe's Q3 letter to ees.doc

RFP01. 141

Smith&Nephew_Fleming-0130433

RE: FOR REVIEW: DRAFT Q3 letter from Joe to ees

RFP01. 141

Smith&Nephew_Fleming-0130436

Joe's Q3 letter to ees jj.doc

RFP01. 141

Smith&Nephew_Fleming-0130440

On behalf of President Joe DeVivo: Q3 performance highlights

RFP01. 141

Smith&Nephew_Fleming-0130444

SN2009Q3_Internal_English_v3a.pdf

RFP01. 141

Smith&Nephew_Fleming-0130447

SN2009Q3_QandAs_English_v1g.pdf

RFP01. 141

Smith&Nephew_Fleming-0130450

image002.jpg

RFP01. 141

Smith&Nephew_Fleming-0130451

image003.jpg

RFP01. 141

Smith&Nephew_Fleming-0130452

image004.jpg

RFP01. 141

Smith&Nephew_Fleming-0130453

image005.jpg

RFP01. 141

Smith&Nephew_Fleming-0130454

image007.jpg

RFP01. 141

Smith&Nephew_Fleming-0130455

image008.jpg

RFP01. 141

Smith&Nephew_Fleming-0130456

image010.jpg

RFP01. 141

Smith&Nephew_Fleming-0130457

image011.jpg

RFP01. 141

Smith&Nephew_Fleming-0131283

Fw: On behalf of President Joe DeVivo: Q3 performance highlights

RFP01. 141

Smith&Nephew_Fleming-0131287

SN2009Q3_Internal_English_v3a.pdf

RFP01. 141

Smith&Nephew_Fleming-0131290

SN2009Q3_QandAs_English_v1g.pdf

RFP01. 141

Smith&Nephew_Fleming-0132116

FW: BHR Gait Study

RFP01. 141

Smith&Nephew_Fleming-0132118

RE: Meeting

RFP01. 141

Smith&Nephew_Fleming-0132120

FW: Meeting Potential study with Dr. [Protected Data] at Baylor

RFP01. 141
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Smith&Nephew_Fleming-0132141

RE: FOR REVIEW: DRAFT Q3 letter from Joe to ees

RFP01. 141

Smith&Nephew_Fleming-0132144

Joe's Q3 letter to ees jj.doc

RFP01. 141

Smith&Nephew_Fleming-0132150

FW: Medicare Guide for the BH Modular Head IDE study

RFP01. 141

Smith&Nephew_Fleming-0132152

FW: Medicare Guide for the BH Modular Head IDE study

RFP01. 141

Smith&Nephew_Fleming-0132155

2403.pdf

RFP01. 141

Smith&Nephew_Fleming-0132156

2039.pdf

RFP01. 141

Smith&Nephew_Fleming-0132157

610.pdf

RFP01. 141

Smith&Nephew_Fleming-0132345

FW: IRB approved verbiage for reimbursement.....Baylor, Dallas

RFP01. 141

Smith&Nephew_Fleming-0132347

RE: Medicare Guide for the BH Modular Head IDE study

RFP01. 141

Smith&Nephew_Fleming-0132375

RE: IRB approved verbiage for reimbursement.....Baylor, Dallas

RFP01. 141

Smith&Nephew_Fleming-0132379

RE: Medicare Guide for the BH Modular Head IDE study

RFP01. 141

Smith&Nephew_Fleming-0132380

RE: Medicare Guide for the BH Modular Head IDE study

RFP01. 141

Smith&Nephew_Fleming-0132385

Re metal on metal regulated study.htm071709.htm

RFP01. 141

Smith&Nephew_Fleming-0132386

IRB014 FinancialDisclosureForm V09.doc

RFP01. 141

Smith&Nephew_Fleming-0132393

RE metal on metal regulated study.htm071709.htm

RFP01. 141

Smith&Nephew_Fleming-0132398

CR 28 Draft Contract Rathjen 05 15 09.DOC

RFP01. 141

Smith&Nephew_Fleming-0134321

Corin .msg

RFP01. 141

Smith&Nephew_Fleming-0134323

Corin FDA PMA study submission doc.pdf

RFP01. 141

Smith&Nephew_Fleming-0134378

Corin Cormet vs BHR - THE FACTS.pdf

RFP01. 141

Smith&Nephew_Fleming-0134384

Cormet 2000 Claims.pdf

RFP01. 141

Smith&Nephew_Fleming-0137438

RE: (no subject).msg

RFP01. 141

Smith&Nephew_Fleming-0137440

ista2003.pdf

RFP01. 141

Smith&Nephew_Fleming-0137535

Impingement and dislocation of dual mobility.msg

RFP01. 141

Smith&Nephew_Fleming-0137566

DM and impingement literature.zip?2014_Brown_Impingement and Dislocation in THAMechanisms and Consequences_Iowa.pdf

RFP01. 141

Smith&Nephew_Fleming-0137792

2009_006_025_601_004_Report.pdf

RFP01. 141

Smith&Nephew_Fleming-0137795

3 new MDRs submitted to FDA Comp 0002247 Comp 0002353 Comp 0002358.rtf

RFP01. 141

Smith&Nephew_Fleming-0137796
Smith&Nephew_Fleming-0137798
Smith&Nephew_Fleming-0137802
Smith&Nephew_Fleming-0137804
Smith&Nephew_Fleming-0137807

3 new MDRs submitted to FDA Comp 0002247 Comp 0002353 Comp 0002358.rtf^2247
MDR.pdf
3 new MDRs submitted to FDA Comp 0002247 Comp 0002353 Comp
0002358.rtf^2009_006_025_601_003_Report.pdf
3 new MDRs submitted to FDA Comp 0002247 Comp 0002353 Comp 0002358.rtf^MDR
2353.pdf
3 new MDRs submitted to FDA Comp 0002247 Comp 0002353 Comp
0002358.rtf^2009_006_025_601_004_Report.pdf
3 new MDRs submitted to FDA Comp 0002247 Comp 0002353 Comp
0002358.rtf^2009_006_025_601_005_Report.pdf
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Smith&Nephew_Fleming-0137863

FW: RT upgrade.msg

RFP01. 141

Smith&Nephew_Fleming-0137869

Insufficient Acetabular Version Increases Blood Metal Ion Levels after M....pdf

RFP01. 141

Smith&Nephew_Fleming-0137877

Mr Puolakka dual mobility liner request.msg

RFP01. 141

Smith&Nephew_Fleming-0137878

2012_Verhelst JOA_Revising Resurfacing w. DM.PDF

RFP01. 141

Smith&Nephew_Fleming-0137884

BHR Cup Extraction System Update.pdf

RFP01. 141

Smith&Nephew_Fleming-0137886

Placement Analysis.pdf

RFP01. 141

Smith&Nephew_Fleming-0137887

Custom request- Dr [Protected Data].msg

RFP01. 141

Smith&Nephew_Fleming-0137889

Dr Webb.pdf

RFP01. 141

Smith&Nephew_Fleming-0140750

Hip IFU Translations

RFP01. 141

Smith&Nephew_Fleming-0140751

81069003 0 MU.doc

RFP01. 141

Smith&Nephew_Fleming-0141084

FW: On behalf of President Joe DeVivo: Q3 performance highlights

RFP01. 141

Smith&Nephew_Fleming-0141089

image003.jpg

RFP01. 141

Smith&Nephew_Fleming-0141090

image004.jpg

RFP01. 141

Smith&Nephew_Fleming-0141091

image005.jpg

RFP01. 141

Smith&Nephew_Fleming-0141092

image008.jpg

RFP01. 141

Smith&Nephew_Fleming-0141093

image011.jpg

RFP01. 141

Smith&Nephew_Fleming-0141094

Corin

RFP01. 141

Smith&Nephew_Fleming-0141097

Corin FDA PMA study submission doc.pdf

RFP01. 141

Smith&Nephew_Fleming-0141152

Cormet 2000 Claims.pdf

RFP01. 141

Smith&Nephew_Fleming-0141162

Corin Cormet vs BHR - THE FACTS.pdf

RFP01. 141

Smith&Nephew_Fleming-0141768

RE: I have the consent for review by sponsor

RFP01. 141

Smith&Nephew_Fleming-0141769

010-045 Rathjen - Consent -submision copy02-19-10.doc

RFP01. 141

Smith&Nephew_Fleming-0141777

FW: I have the consent for review by sponsor

RFP01. 141

Smith&Nephew_Fleming-0141779

010-045 Rathjen - Consent -submision copy02-19-10.doc

RFP01. 141

Smith&Nephew_Fleming-1537104

P1 R3Reflection Sales Report.ZIP?R3ReflectionSales.xls

RFP01. 141

Smith&Nephew_Fleming-1537723

BHR HICKLE Training Information Spreadsheet.xls

RFP01. 141

Smith&Nephew_Fleming-1537724

BHR Seattle Registered as of 9-28-09.xls

RFP01. 141

Smith&Nephew_Fleming-1537725

BHR Registered as of 10-16-09.xls

RFP01. 141

Smith&Nephew_Fleming-1537726

BHR Registered as of 10-19-09.xls

RFP01. 141

Smith&Nephew_Fleming-1537727

BHR Seattle Registered as of 10-1-09.xls

RFP01. 141

Smith&Nephew_Fleming-1537728

BHR POST COURSE FINAL ATTENDEES.xls

RFP01. 141

Smith&Nephew_Fleming-1537729

ATTENDEES - ALL SEATTLE.xls

RFP01. 141

Smith&Nephew_Fleming-1537730

Tampa BHR Training Information Spreadsheet.xls

RFP01. 141

Smith&Nephew_Fleming-1537731

Tampa BHR StarCite Complete Regis as of 111304 by te.xls

RFP01. 141

Smith&Nephew_Fleming-1537732

Tampa BHR POST COURSE Registration as of 112409 by te.xls

RFP01. 141
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Smith&Nephew_Fleming-1537733

BHR HICKLE Training Information Spreadsheet.xls

RFP01. 141

Smith&Nephew_Fleming-1537734

Final BHR Memphis Registered as of 10-28-09.xls

RFP01. 141

Smith&Nephew_Fleming-1537735

BHR Memphis Registered as of 10-27-09.xls

RFP01. 141

Smith&Nephew_Fleming-1537736

Final BHR Memphis Registered as of 10-27-09.xls

RFP01. 141

Smith&Nephew_Fleming-1537737

BHR Memphis Registered as of 9-28-09.xls

RFP01. 141

Smith&Nephew_Fleming-1537738

Charlotte Registration 4-14-09.xls

RFP01. 141

Smith&Nephew_Fleming-1537740

CSJS LV All sessions 2-23.xls

RFP01. 141

Smith&Nephew_Fleming-1537741

CSJS LV BHR Registration 2-18.xls

RFP01. 141

Smith&Nephew_Fleming-1537742

CSJS LV BHR Registration 2-12.xls

RFP01. 141

Smith&Nephew_Fleming-1537803

JOURNEY Deuce Trained 2008 for Kendra.xls

RFP01. 141

Smith&Nephew_Fleming-1537980

KLEOS.PPT

RFP01. 141

Smith&Nephew_Fleming-1537983

KLEOS.PPT^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1537984

KLEOS.PPT^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1537985

KLEOS.PPT^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1537986

KLEOS.PPT^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1538005

BHR Serial No. Info.xls

RFP01. 141

Smith&Nephew_Fleming-1538008

KLEOS Dashboard P12 2009.ppt

RFP01. 141

Smith&Nephew_Fleming-1538011

KLEOS Dashboard P12 2009.ppt^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1538012

KLEOS Dashboard P12 2009.ppt^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1538013

KLEOS Dashboard P12 2009.ppt^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1538014

KLEOS Dashboard P12 2009.ppt^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1538015

KLEOS Dashboard P12 2009.ppt

RFP01. 141

Smith&Nephew_Fleming-1538018

KLEOS Dashboard P12 2009.ppt^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1538019

KLEOS Dashboard P12 2009.ppt^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1538020

KLEOS Dashboard P12 2009.ppt^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1538021

KLEOS Dashboard P12 2009.ppt^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1550008

Bowling 2010 ASC New Consultant Approval Request Template.PPT

RFP01. 141

Smith&Nephew_Fleming-1550016

Morrison 2010 ASC New Consultant Approval Request Template.PPT

RFP01. 141

Smith&Nephew_Fleming-1550331

Product Family Sales by RVP DMTM Rep Cust P11-2009-Revised 2.zip?Product Family
Sales by RVP DMTM Rep Cust P11-2009-Revised.xls

RFP01. 141

Smith&Nephew_Fleming-1551347

KLEOS_winning_together_fin_v1.ppt

RFP01. 141

Smith&Nephew_Fleming-1551370

KLEOS_winning_together_fin_v1.ppt^Excel Chart.xls

RFP01. 141

Smith&Nephew_Fleming-1551372

KLEOS_winning_together_fin_v1.ppt^Excel Chart.xls

RFP01. 141

Smith&Nephew_Fleming-1551373

KLEOS_winning_together_v1.ppt

RFP01. 141

Smith&Nephew_Fleming-1551412

KLEOS_winning_together_v1.ppt^Excel Chart.xls

RFP01. 141

S&N Responsive Production to Fleming First RFPs No. 141

Page 5

Smith&Nephew_Fleming-1551414

KLEOS_winning_together_v1.ppt^Excel Chart.xls

RFP01. 141

Smith&Nephew_Fleming-1551415

WEBSITE_2009_12_17.ppt

RFP01. 141

Smith&Nephew_Fleming-1551454

WEBSITE_2009_12_17.ppt^Excel Chart.xls

RFP01. 141

Smith&Nephew_Fleming-1551455

WEBSITE_2009_12_17.ppt^Excel Chart.xls

RFP01. 141

Smith&Nephew_Fleming-1553372

KLEOS Dashboard P11 2009.ppt

RFP01. 141

Smith&Nephew_Fleming-1553375

KLEOS Dashboard P11 2009.ppt^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1553376

KLEOS Dashboard P11 2009.ppt^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1553377

KLEOS Dashboard P11 2009.ppt^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1553378

KLEOS Dashboard P12 2009.ppt

RFP01. 141

Smith&Nephew_Fleming-1553381

KLEOS Dashboard P12 2009.ppt^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1553382

KLEOS Dashboard P12 2009.ppt^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1553383

KLEOS Dashboard P12 2009.ppt^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1553384

KLEOS Dashboard P12 2009.ppt^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1557637

WEBSITE_2009_12_17.zip?WEBSITE_2009_12_17.ppt

RFP01. 141

Smith&Nephew_Fleming-1557676

WEBSITE_2009_12_17.zip?WEBSITE_2009_12_17.ppt^Excel Chart.xls

RFP01. 141

Smith&Nephew_Fleming-1557677

WEBSITE_2009_12_17.zip?WEBSITE_2009_12_17.ppt^Excel Chart.xls

RFP01. 141

Smith&Nephew_Fleming-1557681

KLEOS.PPT

RFP01. 141

Smith&Nephew_Fleming-1557684

KLEOS.PPT^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1557685

KLEOS.PPT^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1557686

KLEOS.PPT^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1557687

KLEOS.PPT^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1557689

KLEOS.PPT

RFP01. 141

Smith&Nephew_Fleming-1557692

KLEOS.PPT^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1557693

KLEOS.PPT^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1557694

KLEOS.PPT^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1557695

KLEOS.PPT^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1557697

KLEOS.PPT

RFP01. 141

Smith&Nephew_Fleming-1557700

KLEOS.PPT^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1557701

KLEOS.PPT^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1557702

KLEOS.PPT^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1557704

KLEOS.PPT

RFP01. 141

Smith&Nephew_Fleming-1557707

KLEOS.PPT^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1557708

KLEOS.PPT^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1557709

KLEOS.PPT^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1557711

KLEOS.PPT

RFP01. 141

S&N Responsive Production to Fleming First RFPs No. 141

Page 6

Smith&Nephew_Fleming-1557714

KLEOS.PPT^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1557715

KLEOS.PPT^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1557716

KLEOS.PPT^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1557719

KLEOS Dashboard P12 2009.ppt

RFP01. 141

Smith&Nephew_Fleming-1557722

KLEOS Dashboard P12 2009.ppt^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1557723

KLEOS Dashboard P12 2009.ppt^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1557724

KLEOS Dashboard P12 2009.ppt^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1557725

KLEOS Dashboard P12 2009.ppt^Excel Worksheet.xls

RFP01. 141

Smith&Nephew_Fleming-1562385

P6 RECON SURGERIES AND SETS BY CUSTOMER.xls

RFP01. 141

Smith&Nephew_Fleming-1562387

P4 R3 Reflection Sales Report.zip?2009 P4- R3 Reflection Sales.xls

RFP01. 141

Smith&Nephew_Fleming-1562391

P3 R3 Reflection Sales.zip?2009 R3 Reflection Sales.xls

RFP01. 141

Smith&Nephew_Fleming-1562464

P8 R3Reflection Sales Report.ZIP?R3ReflectionSales.xls

RFP01. 141

Smith&Nephew_Fleming-1562505

Soto Meeting - Sep 14, 2009.ppt

RFP01. 141

Smith&Nephew_Fleming-1562507

Soto Meeting - Sep 14, 2009.ppt^Excel Chart.xls

RFP01. 141

Smith&Nephew_Fleming-1562510

Soto Meeting - Sep 14, 2009.ppt

RFP01. 141

Smith&Nephew_Fleming-1562512

Soto Meeting - Sep 14, 2009.ppt^Excel Chart.xls

RFP01. 141

Smith&Nephew_Fleming-1562516
Smith&Nephew_Fleming-1562520
Smith&Nephew_Fleming-1562523
Smith&Nephew_Fleming-1562526

Product Family Sales by RVP DMTM Rep Cust P8-2009.zip?Product Family Sales by
RVP DMTM Rep Cust P8-2009.xls
Product Family Sales by RVP DMTM Rep Cust P7-2009.zip?Product Family Sales by
RVP DMTM Rep Cust P7-2009.xls
Product Family Sales by RVP DMTM Rep Cust P6-2009.zip?Product Family Sales by
RVP DMTM Rep Cust P6-2009.xls
Product Family Sales by RVP DMTM Rep Cust P5-2009.zip?Product Family Sales by
RVP DMTM Rep Cust P5-2009.xls

RFP01. 141
RFP01. 141
RFP01. 141
RFP01. 141

Smith&Nephew_Fleming-1562607

Royalty Projections 081711 Noble-Mathis.xls

RFP01. 141

Smith&Nephew_Fleming-1562612

Royalty Projections 071610 Noble-Mathis Japan.xls

RFP01. 141

Smith&Nephew_Fleming-1562618

Royalty Projections 071610 Noble-Mathis.xls

RFP01. 141

Smith&Nephew_Fleming-1562622

Royalty Projections 071610 Noble-Mathis.xls

RFP01. 141

Smith&Nephew_Fleming-1574032

BHR HICKLE Training Information Spreadsheet.xls

RFP01. 141

Smith&Nephew_Fleming-1574036

Tampa BHR Training FINAL 11-19-09 Spreadsheet.xls

RFP01. 141

Smith&Nephew_Fleming-1574261

Royalty Projections 081711 Noble-Mathis.xls

RFP01. 141

Smith&Nephew_Fleming-1574266

Royalty Projections 071610 Noble-Mathis Japan.xls

RFP01. 141

Smith&Nephew_Fleming-1574274

Royalty Projections 071610 Noble-Mathis.xls

RFP01. 141

Smith&Nephew_Fleming-1574278

Royalty Projections 071610 Noble-Mathis.xls

RFP01. 141

Smith&Nephew_Fleming-1574485

2009 P4- R3 Reflection Sales.xls

RFP01. 141

Smith&Nephew_Fleming-1574489

2009 R3 Reflection Sales.xls

RFP01. 141

S&N Responsive Production to Fleming First RFPs No. 141

Page 7

Smith&Nephew_Fleming-1574493

P6 RECON SURGERIES AND SETS BY CUSTOMER.xls

RFP01. 141

Smith&Nephew_Fleming-1574500

R3ReflectionSales.xls

RFP01. 141

Smith&Nephew_Fleming-1574530

Soto Meeting - Sep 14, 2009.ppt

RFP01. 141

Smith&Nephew_Fleming-1574534

Soto Meeting - Sep 14, 2009.ppt

RFP01. 141

Smith&Nephew_Fleming-1574538

Product Family Sales by RVP DMTM Rep Cust P9-2009.xls

RFP01. 141

Smith&Nephew_Fleming-1574541

Product Family Sales by RVP DMTM Rep Cust P8-2009.xls

RFP01. 141

Smith&Nephew_Fleming-1574544

Product Family Sales by RVP DMTM Rep Cust P7-2009.xls

RFP01. 141

Smith&Nephew_Fleming-1574547

Product Family Sales by RVP DMTM Rep Cust P6-2009.xls

RFP01. 141

Smith&Nephew_Fleming-1574550

Product Family Sales by RVP DMTM Rep Cust P5-2009.xls

RFP01. 141

Smith&Nephew_Fleming-1574553

Product Family Sales by RVP DMTM Rep Cust P4-2009.xls

RFP01. 141

Smith&Nephew_Fleming-1575942

R3ReflectionSales.xls

RFP01. 141

Smith&Nephew_Fleming-1575945

P1-2010 Product Family Sales by RVP DMTM Rep Cust.xls

RFP01. 141

Smith&Nephew_Fleming-1575947

R3ReflectionSales.xls

RFP01. 141

Smith&Nephew_Fleming-1576341

Soto Meeting - Sep 14, 2009.ppt

RFP01. 141

Smith&Nephew_Fleming-1576343

Product Family Sales by RVP DMTM Rep Cust P4-2009.xls

RFP01. 141

Smith&Nephew_Fleming-1576344

2009 R3 Reflection Sales.xls

RFP01. 141

Smith&Nephew_Fleming-1576353

2009 P5- R3 Reflection Sales (2).xls

RFP01. 141

Smith&Nephew_Fleming-1576556

071107_Alisha2.xls

RFP01. 141

Smith&Nephew_Fleming-1576557

04007_handling.xls

RFP01. 141

Smith&Nephew_Fleming-1580343

Product Family Sales by RVP DMTM Rep Cust P9-2009.xls

RFP01. 141

Smith&Nephew_Fleming-1580346

Product Family Sales by RVP DMTM Rep Cust P11-2009-Revised.xls

RFP01. 141

Smith&Nephew_Fleming-1580349

P12-09 Product Family Sales by RVP DMTM Rep Cust-Revised1.xls

RFP01. 141

Smith&Nephew_Fleming-1580352

P1-2010 Product Family Sales by RVP DMTM Rep Cust.xls

RFP01. 141

Smith&Nephew_Fleming-1582049

[Unnamed Spreadsheet]

RFP01. 141

Smith&Nephew_Fleming-1582056

[Unnamed Spreadsheet]

RFP01. 141

Smith&Nephew_Fleming-1582057

[Unnamed Spreadsheet]

RFP01. 141

Smith&Nephew_Fleming-1582060

KLEOS Dashboard P12 2009.ppt

RFP01. 141

Smith&Nephew_Fleming-1582063

[Unnamed Spreadsheet]

RFP01. 141

Smith&Nephew_Fleming-1582064

[Unnamed Spreadsheet]

RFP01. 141

Smith&Nephew_Fleming-1582065

[Unnamed Spreadsheet]

RFP01. 141

Smith&Nephew_Fleming-1582066

[Unnamed Spreadsheet]

RFP01. 141

Smith&Nephew_Fleming-1587112

[Unnamed Presentation]

RFP01. 141

Smith&Nephew_Fleming-1587203

[Unnamed Spreadsheet]

RFP01. 141

Smith&Nephew_Fleming-1587214

P12-09 Product Family Sales by RVP DMTM Rep Cust-Revised1.xls

RFP01. 141

Smith&Nephew_Fleming-1587413

R3ReflectionSales.xls

RFP01. 141

S&N Responsive Production to Fleming First RFPs No. 141

Page 8

Smith&Nephew_Fleming-1587418

R3ReflectionSales.xls

RFP01. 141

Smith&Nephew_Fleming-1587423

2009 P4- R3 Reflection Sales.xls

RFP01. 141

Smith&Nephew_Fleming-1587426

SN_Customer Profitability Intro Deck v4 - no appendix.ppt

RFP01. 141

Smith&Nephew_Fleming-1587461

BHR Sales by Cust, Rep as P8 2009.xls

RFP01. 141

Smith&Nephew_Fleming-1587466

R3ReflectionSales.xls

RFP01. 141

Smith&Nephew_Fleming-1587469

Product Family Sales by RVP DMTM Rep Cust P11-2009.xls

RFP01. 141

Smith&Nephew_Fleming-1587472

Product Family Sales by RVP DMTM Rep Cust P10-2009.xls

RFP01. 141

Smith&Nephew_Fleming-1587475

P12-09 Product Family Sales by RVP DMTM Rep Cust-Revised1.xls

RFP01. 141

Smith&Nephew_Fleming-1587480

R3ReflectionSales.xls

RFP01. 141

Smith&Nephew_Fleming-1587482

2009 Region Sales - 09 FC & 2010 Quotas.xls

RFP01. 141

Smith&Nephew_Fleming-1587519

P12-09 Product Family Sales by RVP DMTM Rep Cust.xls

RFP01. 141

Smith&Nephew_Fleming-1587524

R3ReflectionSales.xls

RFP01. 141

Smith&Nephew_Fleming-1587529

2009 P5- R3 Reflection Sales.xls

RFP01. 141

Smith&Nephew_Fleming-1595167

P1-2010 Product Family Sales by RVP DMTM Rep Cust.xls

RFP01. 141

Smith&Nephew_Fleming-1595199

[Unnamed Presentation]

RFP01. 141

Smith&Nephew_Fleming-1595290

[Unnamed Spreadsheet]

RFP01. 141

Smith&Nephew_Fleming-1595307

Royalty Projections 071610 Noble-Mathis.xls

RFP01. 141

Smith&Nephew_Fleming-1595340

look at R3 and refelction vs Stems.xls

RFP01. 141

Smith&Nephew_Fleming-1595342

Royalty Projections 071610 Noble-Mathis.xls

RFP01. 141

Smith&Nephew_Fleming-1595904

Royalty Projections 071610 Noble-Mathis.xls

RFP01. 141

Smith&Nephew_Fleming-1597459

Morrison 2010 ASC New Consultant Approval Request Template.PPT

RFP01. 141

Smith&Nephew_Fleming-1597585

Bowling 2010 ASC New Consultant Approval Request Template.PPT

RFP01. 141

Smith&Nephew_Fleming-1597593

Morrison 2010 ASC New Consultant Approval Request Template.PPT

RFP01. 141

Smith&Nephew_Fleming-1598392

Days to Load Comparison P1-P8 2009 9-3-09.xls

RFP01. 141

Smith&Nephew_Fleming-1598393

09 Exp 08 Rev by DM.xls

RFP01. 141

Smith&Nephew_Fleming-1598395

Days to Load Comparison P1-P8 2009 9-3-09.xls

RFP01. 141

Smith&Nephew_Fleming-1598396

Days to Load Comparison P1-P8 2009 9-4-09.xls

RFP01. 141

Smith&Nephew_Fleming-1598397

P1 2010 Days to load 2-11-10.xls

RFP01. 141

Smith&Nephew_Fleming-1598398

commit graph.xls

RFP01. 141

Smith&Nephew_Fleming-1598399

P12 Days to load 1-8-10.xls

RFP01. 141

Smith&Nephew_Fleming-1598400

P11 Days to load without novation 12-3-09.xls

RFP01. 141

Smith&Nephew_Fleming-1598401

P10 Days to load 11-6-09.xls

RFP01. 141

Smith&Nephew_Fleming-1598402

Snapshot.xls

RFP01. 141

Smith&Nephew_Fleming-1598403

P9 2009 days to load with RVP 9-29-09.xls

RFP01. 141

Smith&Nephew_Fleming-1598404

P8 2009 days to load with RVP 8-31-09.xls

RFP01. 141

S&N Responsive Production to Fleming First RFPs No. 141

Page 9

Smith&Nephew_Fleming-1598405

Snapshot.xls

RFP01. 141

Smith&Nephew_Fleming-1598406

P7 2009 days to load with RVP 8-10-09.xls

RFP01. 141

Smith&Nephew_Fleming-1598407

Snapshot.xls

RFP01. 141

Smith&Nephew_Fleming-1598408

P5 2009 days to load 6-2-09 (2).xls

RFP01. 141

Smith&Nephew_Fleming-1598409

Snapshot.xls

RFP01. 141

Smith&Nephew_Fleming-1598410

P6 2009 days to load 6-30-09.xls

RFP01. 141

Smith&Nephew_Fleming-1598411

P6 2009 days to load with RVP 6-30-09.xls

RFP01. 141

Smith&Nephew_Fleming-1598412

P4 days to load.xls

RFP01. 141

Smith&Nephew_Fleming-1598413

P3 days to load.xls

RFP01. 141

Smith&Nephew_Fleming-1598702

MIBH BHR Price Calculator.xls

RFP01. 141

Smith&Nephew_Fleming-1598705

BHR Calculator (Version 2).xls

RFP01. 141

Smith&Nephew_Fleming-1598707

BHR Calculator (Version 2).xls

RFP01. 141

Smith&Nephew_Fleming-1598710

SN_Customer Profitability Intro Deck v4 - no appendix.ppt

RFP01. 141

Smith&Nephew_Fleming-1598745

RPM 6 Sigma by RVP- P11 2009.ppt

RFP01. 141

Smith&Nephew_Fleming-1598747

P11 Days to load 12-3-09.xls

RFP01. 141

Smith&Nephew_Fleming-1598749

P11 Days to load without novation 12-3-09.xls

RFP01. 141

Smith&Nephew_Fleming-1598751

P12 Days to load 1-8-10.xls

RFP01. 141

Smith&Nephew_Fleming-1598756

BHR Calculator (Version 2).xls

RFP01. 141

Smith&Nephew_Fleming-1598759

RPM 6 Sigma by RVP- P1 2010 2-11-10.ppt

RFP01. 141

Smith&Nephew_Fleming-1598761

P1 2010 Days to load 2-11-10.xls

RFP01. 141

Smith&Nephew_Fleming-1598763

P11 Days to load without novation 12-3-09.xls

RFP01. 141

Smith&Nephew_Fleming-1598766

[Unnamed Presentation]

RFP01. 141

Smith&Nephew_Fleming-1598857

[Unnamed Spreadsheet]

RFP01. 141

Smith&Nephew_Fleming-1598859

P10 Days to load 11-6-09.xls

RFP01. 141

Smith&Nephew_Fleming-1598867

RPM 6 Sigma by RVP- P1 2010 2-11-10.ppt

RFP01. 141

Smith&Nephew_Fleming-1598869

P1 2010 Days to load 2-11-10.xls

RFP01. 141

Smith&Nephew_Fleming-1598892

HCP Clinical.xls

RFP01. 141

Smith&Nephew_Fleming-1599916

Example for pending.ppt

RFP01. 141

Smith&Nephew_Fleming-1599918

BHMH_IDE_July.ppt

RFP01. 141

Smith&Nephew_Fleming-1599919

Example for pending.ppt

RFP01. 141

Smith&Nephew_Fleming-1603455

Pending study tracking (4) (2).xls July 2009.xls

RFP01. 141

Smith&Nephew_Fleming-1603456

Pending study tracking (4) (2).xls June 2009.xls

RFP01. 141

Smith&Nephew_Fleming-1603501

Tampa BHR Training FINAL 11-19-09 Spreadsheet.xls

RFP01. 141

Smith&Nephew_Fleming-1605345

KLEOS.PPT

RFP01. 141

Smith&Nephew_Fleming-1605348

[Unnamed Spreadsheet]

RFP01. 141

S&N Responsive Production to Fleming First RFPs No. 141

Page 10

Smith&Nephew_Fleming-1605349

[Unnamed Spreadsheet]

RFP01. 141

Smith&Nephew_Fleming-1605350

[Unnamed Spreadsheet]

RFP01. 141

Smith&Nephew_Fleming-1605352

KLEOS.PPT

RFP01. 141

Smith&Nephew_Fleming-1605355

[Unnamed Spreadsheet]

RFP01. 141

Smith&Nephew_Fleming-1605356

[Unnamed Spreadsheet]

RFP01. 141

Smith&Nephew_Fleming-1605357

[Unnamed Spreadsheet]

RFP01. 141

Smith&Nephew_Fleming-1605359

KLEOS.PPT

RFP01. 141

Smith&Nephew_Fleming-1605362

[Unnamed Spreadsheet]

RFP01. 141

Smith&Nephew_Fleming-1605363

[Unnamed Spreadsheet]

RFP01. 141
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William A. BREWER III, Petitioner,
v.
LENNOX HEARTH PRODUCTS, LLC; Turner
& Witt Plumbing, Inc.; Strong Custom Builders,
LLC; Thermo Dynamic Insulation, LLC; State
Farm Lloyds Insurance Company; Ken and
Becky Teel; Ross and Meg Rushing, Respondents
No. 18-0426
|
Argued October 10, 2019
|
Opinion Delivered: April 24, 2020
|
Rehearing Denied June 12, 2020
Synopsis
Background: Homeowners and parents of deceased house
guest brought products-liability and wrongful-death action
against manufacturer of corrugated stainless steel tubing, a
type of gas plumbing pipe used in home's construction, pipe
supply company, and pipe installer, alleging that house caught
fire during lightning storm, that fire ignited gas seeping
from pipes that had been perforated by lightning-induced
electrical arcs, and that ensuing explosion resulted in death
of house guest and significant personal-injury and property
losses to homeowners. Plaintiffs moved for sanctions against
manufacturer's attorney, alleging that attorney and his
firm had improperly commissioned telephone survey to be
conducted in county of suit mere weeks before scheduled
jury trial. The 72nd District Court, Lubbock County, Ruben
Gonzales Reyes, J., granted motion. Attorney appealed.
Amarillo Court of Appeals, 546 S.W.3d 866, affirmed.
Attorney petitioned for review.

Holdings: The Supreme Court, Guzman, J., held that:
attorney did not act in bad faith by conducting pretrial survey,
and thus trial court abused its discretion by sanctioning
attorney for survey, and
attorney's behavior during hearing on sanctions motion did
not interfere with administration of justice, detract from
trial court's dignity and integrity, or prolong hearing to any

measurable degree, and thus trial court abused its discretion
by sanctioning attorney for behavior.
Reversed and vacated.
Boyd, J., filed opinion concurring in part and dissenting in
part.
ON PETITION FOR REVIEW FROM THE COURT OF
APPEALS FOR THE SEVENTH DISTRICT, Honorable
Ruben Gonzales Reyes, J.
Attorneys and Law Firms
George M. Kryder III, Stephen S. Gilstrap, Melissa L. James,
Vinson & Elkins LLP, Daniel L. Tobey, DLA Piper LLP,
Linda S. Eads, Dedman School of Law Southern Methodist
University, Dallas, TX, Jack Paul Driskill, R. Michael
McCauley Jr., Timothy Thomas Pridmore, McWhorter, Cobb
and Johnson, L.L.P. Lubbock, TX, for Petitioner.
Craig Hubert Myers, Timothy George, Fee, Smith, Sharp &
Vitullo, LLP, Dallas, TX, Ben Taylor, Merquette William
Wolf, Ted B. Lyon, Ted B. Lyon & Associates, P.C., Mesquite,
TX N. Scott Carpenter, Rebecca E. Bell, Douglas Christopher
Heuvel, Carpenter & Schumacher, P.C., Plano, TX, Angela
Marie Hahn, Doyen Sebesta Ltd., LLP, Houston, TX, Bill
Harriger, Field Manning Stone Hawthorne & Aycock P.C.,
Lubbock, TX, Mark L. Packard, Packard, Hood, Johnson &
Paul, L.L.P., Amarillo, TX, for Respondents.
Opinion
Justice Guzman delivered the opinion of the Court, in which
Chief Justice Hecht, Justice Green, Justice Lehrmann, Justice
Devine, Justice Blacklock, and Justice Busby joined.
Lawyers are under a professional obligation to act with
commitment and dedication to their clients' interests, but
they are neither duty-bound nor permitted to press for
every possible advantage under the imprimatur of zealous
advocacy. 1 The discretion to determine the trial tactics and
litigation strategies to employ, while considerable, is cabined
by ethical standards memorialized in sundry rules and statutes
and is subject to the inherent authority of courts to preserve
the integrity of our judicial system. 2
In this products-liability and wrongful-death suit, the trial
court sanctioned an attorney for commissioning a pretrial
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survey that commenced in the county of suit shortly before
trial. No rule, statute, or applicable court order categorically
prohibited or specifically constrained the use of a pretrial
survey in this case or otherwise, and as far as we can
discern, this is the only reported case imposing sanctions
on a lawyer for conducting such a survey. We hold that the
sanctions order, issued under the court's inherent authority,
cannot stand because evidence of bad faith is lacking. Inherent
authority has been likened to an “imperial” 3 power with
intrinsic “potency” that necessitates “restraint,” “discretion,”
and “great caution”; 4 accordingly, sanctions issued pursuant
to a court's inherent powers are permissible only to the extent
necessary to deter, alleviate, and counteract bad-faith abuse of
the judicial process. 5 Certain attributes of the pretrial survey
may have been reasonably disconcerting to the trial court, but
the record bears no evidence of bad faith in the attorney's
choice to conduct a pretrial survey or in the manner and means
of its execution. We therefore vacate the sanctions order.

I. Background
The underlying products-liability and wrongful-death suit
settled on the eve of trial amid a host of pending motions
seeking sanctions against the product manufacturer's trial
counsel, William H. Brewer III and his law firm, Bickel
& Brewer (collectively, Brewer). 6 The sanctions motions
complained that Brewer and his firm had improperly
commissioned a telephone survey to be conducted in the
county of suit mere weeks before the scheduled jury trial
without ensuring witnesses, represented parties, judges, and
court personnel were excluded from the survey database and
without voluntarily disclosing the survey to the trial court or
the litigants. The movants characterized the survey as a “push
poll” that was designed to influence or change public opinion
and taint the jury pool rather than a legitimate effort to conduct
community-attitude research. 7 In addition to compensatory
sanctions, the movants requested total forfeiture of all fees the
manufacturer had paid to Bickel & Brewer for the litigation.
The tragic facts and allegations in the underlying lawsuit
set the context for the telephone survey and the trial court's
sanction order. Suit was filed shortly after a residential home
in the City of Lubbock caught fire during a lightning storm
in August 2012. The fire ignited gas seeping from pipes that
had been perforated by lightning-induced electrical arcs. The
ensuing explosion resulted in the death of a house guest by
thermal insult and significant personal-injury and property

losses to the homeowners. The following month, the City of
Lubbock issued a moratorium on the use of yellow-jacketed
corrugated stainless steel tubing (CSST), the type of gas
plumbing pipe used in the home's construction.
Within weeks, the homeowners and the decedent's parents
sued the CSST manufacturer, the pipe supply company, and
the pipe installer. Among other allegations, the plaintiffs
asserted the CSST product used in the home's construction
was defectively designed because it was too thin to withstand
the effects of a lightning strike; the plumbing company was
negligent in selecting and installing a defective product, but
had installed the CSST in accordance with the manufacturer's
instructions; and the pipe supplier was negligent in selling
a product known in the industry to be prone to failure in
lightning events.
After answering with a general denial, the pipe manufacturer,
Titeflex Corporation, filed third-party claims against (1) the
installer of the spray-foam insulation in the attic, (2) the
home builder, and (3) the manufacturer of the fireplace that
had been installed in the home. Titeflex's litigation position
was that CSST is safe when properly installed and that
other conditions, including improper installation, caused or
contributed to the explosion. To that end, Titeflex disputed
a determination by the City's fire marshal and chief building
inspector that the CSST piping in the homeowner's residence
had been installed properly even though it was in contact with
electrical wires.
Trial was eventually scheduled to commence in June 2014,
and the subject telephone survey was conducted on Titeflex's
behalf in late May of that year. Several noteworthy events
occurred in advance of the survey.
In December 2013, the City extended the moratorium to
include a CSST product not involved in this litigation (blackjacketed CSST); the media covered both the initial and
expanded moratoriums; and one of the plaintiffs' attorneys
provided a responsive comment in at least one televised news
story. Plaintiffs' counsel also:
• set up a website touting the dangers of CSST piping; 8
• conducted a telephone poll to gauge the community's
familiarity with CSST products and whether those
products were used in the survey respondents' homes; 9
and

© 2020 Thomson Reuters. No claim to original U.S. Government Works.

2

Brewer v. Lennox Hearth Products, LLC, 601 S.W.3d 704 (2020)
63 Tex. Sup. Ct. J. 863

• hosted Lubbock's assistant fire marshal, Bob Bailey,
and chief building official, Steve O'Neal, on a trip
to Massachusetts to view a demonstration involving
CSST lightning impacts, which the Lightning Institute
conducted shortly before the City announced the
expanded moratorium. 10
Titeflex viewed these events as detrimental to its business and
as negatively impacting its litigation strategy.
A few months before the December 2013 moratorium
expansion, Brewer and his law firm joined Titeflex's litigation
team. According to Brewer, the moratoriums, extensive
press coverage, and plaintiffs' counsel's media activities
impelled the law firm to commission a pretrial survey to
gauge community attitudes toward Titeflex's legal position
and defensive theories. Travis Carter, Bickel & Brewer's
director of community and media relations, spearheaded
the survey project for the law firm. Carter selected Public
Opinion Strategies, a nationally recognized public opinion
research firm, to develop and conduct “a random independent
poll in regard to certain attitudes and opinions that would
likely be prevalent among homeowners in Lubbock, Texas.”
According to Brewer and his staff, the scope of the poll was
to include community attitudes and opinions about CSST, the
moratoriums, and potential litigation themes.
Public Opinion Strategies was tasked with drafting the survey
questions, and to assist with that endeavor, Carter gave
the survey company a background sheet on CSST that he
had prepared along with links to state and national media
coverage and newspaper articles reporting on the explosion
and moratoriums. After receiving a draft of the survey from
Public Opinion Strategies, Carter edited the survey to add
questions adverse to Titeflex's litigation position “to balance
the poll” and ensure “there were statements in there that
were both favorable toward and opposed to the view of the
Defendants.” Brewer reviewed the revised draft, suggested
some tweaks, and gave the go-ahead to move forward. The
final version of the survey, which is attached as Appendix
A, was composed of 42 questions, more than a third of
which were introductory and demographic questions. Some
questions presented information in a static order while others
were randomized to prevent order bias. The second half of the
survey specifically referenced this lawsuit in connection with
questions testing litigation themes.
Public Opinion Strategies recommended producing either 300
or 500 completed surveys, and Brewer and Carter chose the

lesser. The only client-selected parameters for the survey
respondents was that all participants be Lubbock County
residents over the age of 18. To ensure the completion
of 300 surveys, Public Opinion Strategies procured a
database of contact information for 20,000 individuals
meeting that criteria from a third-party vendor, i360. Public
Opinion Strategies then provided the survey questions to
another third-party vendor, Survey Sampling International
(SSI), to conduct the survey using the database i360 had
compiled. SSI, a consumer research firm, conducted the
approved survey on May 21 and 22 using computerassisted telephone interviewing (CATI). CATI is a telephone
surveying technique in which the interviewer follows a
script guided by a software application that randomly selects
respondents from the survey database.
Brewer did not inform the court or the other parties about
the survey before, during, or after the May 21 and 22 survey
period, but no discovery request, rule, statute, or court order
required him to do so. The plaintiffs' attorneys nonetheless
caught wind of the survey efforts and, several days after it
was completed, began making inquiries to the other parties
to determine the source. When asked about a telephone poll
being conducted by a company called SSI, Brewer disclaimed
knowledge. Other Titeflex legal representatives did the same.
Days later, Brewer informed counsel for all parties that he
had commissioned the telephone survey. At that time, and
depending on which side is recounting the events, Brewer
either confessed or made the connection between Public
Opinion Strategies (which he had hired) and SSI (which he
had not).
The plaintiffs immediately requested a protective order and
sought sanctions against Titeflex, Brewer, and Brewer's law
firm. The other parties followed suit. The movants alleged the
pretrial survey was sanctionable because (1) the content of
the poll was designed to intimidate witnesses and tamper with
the jury pool and (2) the survey violated disciplinary rules
constraining pretrial publicity and contact with represented
parties and jury pool members. 11 The sanctions motions
described the survey as an “overt attempt to convince [survey
respondents] who [was] to blame for CSST failures in homes,
in and around Lubbock, Texas.”
With the trial date looming, the trial court initially heard
evidence and argument related to the sanctions motions
over the course of three days in early June. Titeflex
produced evidence that it was in the dark about the survey,
which created a conflict of interest with Brewer's continued
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representation. Titeflex discharged Brewer days before the
trial setting, and the case settled the weekend before trial. A
jury venire was never empaneled.
A four-day sanctions hearing was later scheduled to take
place in September. Brewer was informally notified about
the hearing about a month prior. Shortly thereafter, the
parties filed amended sanctions motions focusing on Brewer
and his law firm and dropping complaints about Titeflex.
Brewer requested a continuance, citing lack of proper notice,
the necessity of obtaining discovery from Public Opinion
Strategies and its third-party vendors, and the recently filed
amended motions. The trial court denied Brewer's motion.
All told, the trial court heard argument and evidence about
the telephone survey over the course of seven days in June,
September, and October 2014, including one full day when
Brewer was in the hot seat under questioning from lawyers
for five adverse parties. Uncontroverted testimony at the
sanctions hearings established that no one at Brewer's firm
had contact with or prior knowledge of i360's or SSI's
involvement in the survey. Moreover, no one at Bickel &
Brewer had any input in selecting any name or phone number
included in the survey database. Nor did anyone provide a
list to Public Opinion Strategies or the third-party vendors
identifying people to exclude from the database due to their
association with or participation in the ongoing litigation.
According to the hearing testimony, Public Opinion Strategies
took the laboring oar in drafting the survey questions. Carter
materially contributed to the survey's contents, but his edits
added questions unfavorable to Titeflex's position to help
ensure the survey “was not in any way biased against
one party or the other.” Brewer's actual participation in
developing the survey was described as minimal, and those
knowledgeable about the survey's procurement repeatedly
stressed that it was randomly administered by third-party
professionals and intentionally balanced to both favor and
disfavor Titeflex so opinions and attitudes about CSST and
Titeflex's legal messages could be tested.
Expert testimony was a mixed bag. An attorney offered
as an expert on ethical standards testified the survey was
inconsistent with the Texas Disciplinary Rules of Professional
Conduct because the survey might influence a person who
could potentially end up in the venire and be seated on a
jury if the survey's existence was undisclosed and the juror's
participation in it was not elicited in voir dire questioning.
Disciplinary Rule 3.06(a) prohibits attorneys from “seek[ing]

to influence a venireman or juror concerning the merits of
a pending matter by means prohibited by law or applicable
rules of practice or procedure.” 12 That prohibition extends
to relatives of jurors and members of the venire. 13 The expert
did not identify any rule or law that prohibits a pretrial survey
or contact with community members merely because they
could conceivably end up in the venire.
However, the expert opined that Brewer inadequately
supervised the independent contractors conducting the
survey by not ensuring witnesses and represented parties
connected with the litigation were excluded from the survey
database. Disciplinary Rule 4.02 prohibits lawyers from
communicating with a represented party about the subject of
the litigation without the consent of the represented party's
counsel, except as authorized by law. 14 And a lawyer
having direct supervisory authority over a nonlawyer has a
duty to make “reasonable efforts to ensure that the person's
conduct is compatible with the professional obligations of
the lawyer.” 15 A supervisory lawyer may be subject to
discipline by the State Bar if “the lawyer orders, encourages,
or permits the conduct involved” or “with knowledge of such
misconduct” “knowingly” fails to take reasonable remedial or
mitigating measures. 16
Brewer's and Carter's testimony that they had no hand in
assembling the survey database was unrefuted, and Brewer
took the position that securing a third-party professional to
design and implement the survey was a reasonable effort
to ensure it was conducted appropriately. He acknowledged,
however, that not taking a more active role in providing
limiting parameters was a lapse of judgment.
An expert on surveys testified about the manner and means of
executing the survey. He described the survey as attempting
to persuade (a “push poll”) in certain respects and relatively
balanced message testing in others.
Collectively, the two experts expressed generalized concerns
about:
• a litigant conducting a pretrial poll in the county of suit,
from which the jury would be drawn;
• the failure to ensure persons connected with the case were
not excluded from the survey database;
• the lack of randomization of some questions that painted
adverse parties in a negative light;
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• the relative strength of statements adverse to Titeflex
compared to the negative statements about other
potentially responsible parties;
• whether some statements were false and misleading
or merely relied on disputed facts to be litigated, for
example, whether the CSST pipe had been installed
improperly;
• the survey's efforts to compare the respondents'
initial impressions about legal responsibility with
the respondents' impressions after hearing variously
formulated “statements”; and
• the inclusion of specific references to the underlying
lawsuit without identifying the survey's sponsor in any
manner.
A third expert also testified about professional ethics. He
opined that (1) pretrial surveys are not specifically prohibited
by any governing authority, (2) neither the survey nor Brewer
violated any disciplinary rule, and (3) Brewer reasonably
relied on an independent third-party professional to design
and execute the survey.
All 20,000 names included in the survey database were

owner of Fireplaces Unlimited, which Titeflex had designated
as a potentially responsible third party; (2) the home number
for Steve O'Neal, the City of Lubbock's Chief Building
Official; and (3) a mobile number associated with Tommy
Jeter, a city building inspector and subordinate of Steve
O'Neal. The spouse of each of these witnesses answered one
or more of SSI's calls. Two spouses participated in the survey
long enough to determine the calls were about this lawsuit,
but none of them completed the survey.
Notably, the record bears no evidence that a survey participant
could not be contacted multiple times or through multiple
telephone numbers in a randomly conducted survey using
CATI software. And no expert testified that anyone connected
with the case was more likely than not “targeted.” Indeed no
expert witness impugned—statistically or even anecdotally—
the randomness of either the survey database or the selections
from the database. At most, the survey expert testified the
20,000 name survey database was not “completely” random
because it resulted from at least some defined parameters
(in this case, Lubbock County residents over age 18) and
was “likely” drawn from public records, which would include
registered voters who might be called to serve on a jury;
he acknowledged, however, that CATI software would have
randomly selected respondents from the survey database.

produced, 17 but the record includes no evidence or testimony
about how many of those individuals were contacted to secure
300 completed survey responses. Nor were the identities of
those who completed the survey disclosed. However, review
of the survey database revealed that several city employees
and government officials associated with the lawsuit or
moratoriums had been included as potential contacts, leading
the City Attorney to conclude the poll was “targeting”
particular government servants. Sitting judges, city council
members, other government officials, and members of the
trial judge's staff and family were also on the list. Brewer
testified these “unfortunate” and “horrible coincidence[s]”
were the by-product of random selection and confessed that
he had not thought to provide guidance to Public Opinion
Strategies about exclusions from a randomly generated
survey sample.

Finally, the court heard evidence that the week after the survey
concluded, Brewer filed an ethics complaint against Steve
O'Neal and the assistant fire marshal, calling on the City to
investigate whether their “free trip” to Massachusetts for the
product-testing demonstration violated the city charter. The
complaint was hand-delivered to the Lubbock City Council
and contemporaneously released to the media. The sanctions

The trial court also heard evidence that, in conducting
the survey, SSI had in fact spoken with immediate family
members of three previously deposed witnesses, two of whom
were government employees ostensibly represented by the
City Attorney. During the survey window, SSI called (1)
mobile and landline numbers assigned to Chris Beeson, co-

Fifteen months later, the trial court issued a lengthy letter
ruling imposing sanctions against Brewer individually but
not the law firm. The court ordered Brewer to complete ten
hours of legal-ethics education and pay the movants a total of
$133,415.27 in attorneys fees and expenses, plus $43,590 in

movants characterized this as a witness-intimidation tactic. 18
At the conclusion of the sanctions hearing, the trial court took
the matter under advisement. The court expressed uncertainty
about whether the requested sanctions were warranted but
stated that “what was done ... was [not] right.” The court
requested supplemental briefing from the parties addressed
to whether sanctions were justified as a legal matter and
affidavits to support the attorneys' fees requested as sanctions.

contingent fees and expenses. 19 The letter ruling generally
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addressed the content and execution of the survey, Brewer's
errors and omissions in undertaking the pretrial survey, and
Brewer's demeanor at the sanctions hearing. The court did
not find that Brewer violated any disciplinary rules or other
applicable authority, but instead concluded that Brewer's
conduct “taken in its entirety,” including actions of his agents
and subordinates, was “an abusive litigation practice that
harms the integrity of the justice system and the jury trial
process” and was “intentional[,] in bad faith[,] and abusive of
the legal system and the judicial process specifically.”
With regard to the survey's execution, the court disbelieved
testimony that the polling efforts were random and
coincidental and found Brewer was “grossly negligent” in
failing to provide a no-contact list of parties and witnesses
to the third-party vendor. In support of these findings, the
court noted that (1) the pollster had actually made contact
with represented and unrepresented parties and witnesses and
(2) the survey database included members of the trial judge's
family and staff, several government employees and officials,
designated third parties, and spouses of the foregoing without
regard to whether they were represented by counsel.
As to the survey's contents, the trial court determined
it was “designed to improperly influence a jury pool”
by disseminating information “without regard to it[s]
truthfulness or accuracy” and by including “several
questions ... designed to influence or alter the opinion or
attitude of the person being polled ....” Rejecting Brewer's
argument that “he bears clean hands because the poll was a
blind study conducted by a third party vendor,” the court cited
Brewer's testimony that he (1) bore supervisory responsibility
for his employees and consultants, (2) reviewed and approved
the poll questions, and (3) “instruct[ed] and guid[ed] the
pollster on the purpose and composition of the poll.”
The letter ruling does not identify the portions of the survey's
contents that were objectionable, improper, or inaccurate.
However, the court noted that four federal district courts
in Texas have standing orders regulating the manner of
conducting community attitude studies (mock trials, focus
groups, and the like) when the survey is conducted in the
division where the case is pending, noting one of the orders
“discourages” the practice and the orders collectively “serve
as an excellent blueprint for the manner by which a proper
survey/poll should be conducted.” Though no similar order
was in place for the underlying litigation, the trial court
faulted Brewer for failing to adhere to similar parameters.

Finally, the court found Brewer's attitude in response to the
sanctions motion “concerning” due to his (1) “nonchalant and
uncaring” demeanor and (2) “repeatedly evasive” responses
to questioning, which during a day of questioning, had
prompted the court to sustain a total of four objections
to responsiveness and twice instruct Brewer to answer the
question asked.
Brewer appealed the sanctions order and denial of his motion
for continuance. The court of appeals affirmed, holding the
trial court had authority to sanction Brewer's conduct, the
sanctions award was appropriate and not excessive, and any
error in denying Brewer's request for a continuance was
harmless. 20 As to the propriety of sanctions, the court found
no abuse of discretion because the record supported the
trial court's “perce[ption] [that] Brewer's ‘intentional and
bad faith’ conduct in connection with the telephone survey”
imperiled the court's core judicial functions of “empanel[ing]
an impartial jury and try[ing] a case with unintimidated
witnesses.” 21
Brewer's petition for review to this Court argues the
sanctions award must be vacated because the record does
not support the trial court's finding that he acted in bad
faith or significantly interfered with a core judicial function
in commissioning a public opinion poll or otherwise. He
contends both findings are necessary prerequisites to the
exercise of a court's inherent power to sanction. In the
alternative, he urges the Court to remand for a new sanctions
hearing because he was not properly notified about the
hearing and had inadequate time to conduct discovery and
prepare an appropriate defense.

II. Discussion
The decision to impose sanctions involves two distinct
determinations: (1) whether conduct is sanctionable and (2)
what sanction to impose. 22 Both decisions are subject to
appellate review, but Brewer challenges only the former in
this case. The dispositive issue on appeal is whether the trial
court properly exercised its inherent authority to sanction
Brewer based on the manner in which a pretrial survey was
conducted on his client's behalf in connection with complex,
high-profile litigation. No litigant claims the trial court acted
pursuant to a rule or statute authorizing sanctions in this
instance. Nor does any litigant contend that a rule, statute,
order, or any other authority proscribed or conscribed the use
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of a pretrial survey in the underlying litigation. The dispute
is whether the latter circumstance necessarily precludes the
court from imposing sanctions under its inherent authority or
whether sanctions were permitted—with or without evidence
of bad faith—because the trial court could have concluded
that certain aspects of the survey crossed ethical lines and
threatened the integrity of the jury system.

are not bound by a trial court's fact findings or conclusions of
law and must, instead, review the entire record independently

We agree with the court of appeals that (1) bad faith
is required to support sanctions imposed under a court's

B. Inherent Power to Sanction

inherent authority; 23 (2) bad faith can exist without explicitly
violating a rule, statute, or ethical code of conduct; 24 (3)
25

direct evidence of bad faith is not required; (4) an attorney
acting in bad faith can be sanctioned for conducting a
pretrial attitudinal survey even when no authority specifically
26

prohibits or constrains the use of such a survey;
and (5)
neither the absence of actual interference with the jury venire
nor the potential for rectifying any harm through voir dire
negates the existence of bad faith. 27 However, mere violation
of a rule, statute, or ethical standard does not ipso facto
constitute bad faith. An error, without more, is no evidence
of improper motive, 28 unless the conduct could not have
occurred without conscious wrongdoing. 29
Pretrial surveys are not uncommon and are neither
categorically permissible nor inherently suspect. 30 And
while the absence of authoritative guidance is not a license to
act with impunity,

31

bad faith is required to impose sanctions

under the court's inherent authority. 32 We hold the sanctions
order in this case cannot stand because evidence of bad faith
is lacking. Even if the survey Brewer commissioned was not
flawlessly designed or executed, the record bears no evidence
that Brewer, individually or through his agents, developed or
employed the survey for an improper purpose. Accordingly,
we need not consider whether “substantial interference with
the court's legitimate exercise of one of its traditional core
functions” is an additional requirement, as Brewer asserts. 33

A. Standard of Review
We review a trial court's sanctions order for abuse of
discretion. 34 A trial court abuses its discretion if it acts
without reference to guiding rules and principles such that
the ruling is arbitrary or unreasonable. 35 Although we view
conflicting evidence favorably to the court's decision, 36 we

to determine whether the trial court abused its discretion. 37 A
decision lacking factual support is arbitrary and unreasonable
and must be set aside. 38

Various rules and statutes imbue courts with authority to
sanction attorneys for professional lapses of one kind or
another with or without bad faith. 39 Courts also possess
inherent powers that aid the exercise of their jurisdiction,
facilitate the administration of justice, and preserve the
independence and integrity of the judicial system. 40 A
court's inherent authority includes the “power to discipline an
attorney's behavior.” 41
Inherent authority emanates “from the very fact that the
court has been created and charged by the constitution with
certain duties and responsibilities.” 42 Indeed, courts “ ‘are
universally acknowledged to be vested, by their very creation,
with power to impose silence, respect, and decorum, in their
presence, and submission to their lawful mandates.' ” 43
Courts are accordingly empowered to punish an attorney's
behavior even when the offensive conduct is not explicitly
prohibited by statute, rule, or other authority. 44
That power is not boundless, however. The inherent authority
to sanction is limited by due process, so sanctions must
be just and not excessive. 45 Moreover, “[b]ecause inherent
powers are shielded from direct democratic controls,” 46
and “[b]ecause of their very potency, inherent powers must
be exercised with restraint[,] discretion,” 47 and “great
caution.” 48 To that end, invocation of the court's inherent
power to sanction necessitates a finding of bad faith. 49
With the understanding that inherent powers must be used
sparingly, our appellate courts have consistently held that
a court's inherent power to sanction “exists to the extent
necessary to deter, alleviate, and counteract bad faith abuse
of the judicial process ....” 50 Bad faith is not just intentional
conduct but intent to engage in conduct for an impermissible
reason, willful noncompliance, or willful ignorance of the
facts. 51 “Bad faith” includes “conscious doing of a wrong
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for a dishonest, discriminatory, or malicious purpose.” 52
Errors in judgment, lack of diligence, unreasonableness,
negligence, or even gross negligence—without more—do not
equate to bad faith. 53 Improper motive, 54 not perfection, 55
is the touchstone. Bad faith can be established with direct
or circumstantial evidence, but absent direct evidence, the
record must reasonably give rise to an inference of intent or
willfulness. 56
An illustrative case involving the use of inherent authority
to sanction attorney misconduct is In re Bennett, which
involved an attorney's plan to deliberately circumvent rules
implementing random assignment of cases in the district
courts. 57 The attorney sequentially filed seventeen lawsuits
with the same factual allegations and the same legal claims
against the same defendants, but with different plaintiff
groups. 58 Each case was randomly assigned, but plaintiffs'
counsel instructed the clerk of the court not to prepare
service of citation for the first sixteen filings. 59 Mere
hours after securing assignment to a particular judge for
the seventeenth lawsuit, plaintiffs' counsel amended the
petition in that case to add approximately seven hundred
plaintiffs. 60 Soon after, counsel attempted to nonsuit the
sixteen previously filed lawsuits. 61 The trial judge assigned
to the first-filed case sanctioned plaintiffs' counsel for
knowingly and intentionally violating rules providing for
random assignment. 62 Plaintiffs' counsel admittedly gamed
the system to ensure assignment to a particular court, but such
activities were not expressly prohibited.

63

We nevertheless

64

upheld the sanctions order.
We considered counsel's
overall course of conduct as well as his expressed intent
and held that subversion of random assignment procedures is
“an abuse of the judicial process” that “if tolerated, breeds
disrespect for and threatens the integrity of our judicial
system.” 65 Bennett involved rules that did not specifically
prohibit the attorney's conduct, but the attorney's filings
exhibited a pattern giving rise to an inference of improper
motive, which he admitted.
We have had few occasions to consider conduct sanctionable
only under a court's inherent authority, and when we have
done so, we have not explicitly articulated bad faith as a
predicate finding. But we have used equivalent language; 66
we have not upheld a sanction where bad faith conduct
was lacking; and we have observed that the severity of the
sanction imposed turns on the degree of bad faith. 67 Today's

concurring opinion agrees that bad faith is a prerequisite
to a sanctions award, but only for certain sanctions, like
attorney's fees, and not other types of sanctions, like
requiring hours of legal-ethics education. 68 The distinction
the concurrence makes lacks clarity and provides no guidance
to trial courts. 69 More significantly, it ignores decades
of jurisprudence that has ably guided Texas courts, 70 is
derived from a misreading of the Supreme Court's opinion
in Chambers v. NASCO, Inc., 71 and inverts the analysis
by looking to the particular sanction imposed to determine
whether conduct is sanctionable in the first instance. 72 But
whether counsel should receive any sanction at all is a serious
matter that impugns counsel's professional judgment and
ethical standing. It must be treated as such.
Requiring a predicate finding of bad faith before imposing
sanctions under the amorphous and uniquely powerful
inherent authority to sanction does not “handcuff[ ]” courts
as the concurrence says. 73 Courts have many tools at their
disposal under rules and statutes that are relatively specific in
defining the duties imposed and the conduct proscribed, many
of which do not require bad faith or its equivalent. 74 But to
wield inherent powers of intrinsic potency and unconstrained
breadth necessitates the restraint and caution the bad-faith
predicate encapsulates. 75

C. Brewer's Conduct
In imposing sanctions on Brewer, the trial court took issue
with certain aspects of the telephone survey's contents
and execution and found Brewer's courtroom demeanor
disconcerting. Though the survey Brewer commissioned is
not without its faults, the evidence shows he undertook
reasonable efforts to secure a third-party industry professional
to create a relatively balanced public opinion survey for
random administration. The record bears no direct, or even
circumstantial, evidence of bad faith.
Brewer did not disobey any court order, knowingly or
otherwise. The trial court did not find that Brewer violated
any disciplinary rule, nor is there evidence Brewer knowingly
violated any disciplinary rule. 76 Neither is there evidence
that Brewer knew, or even had reason to believe, that a
randomly generated database of roughly seven percent of the
county population would result in any touch points connected
to this case, let alone many. At worst, Brewer was lax
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in failing to ensure the survey was not totally random by
securing the exclusion of case-related individuals from the
77

survey database.
Leaving the matter entirely in a third
party's hands could arguably constitute gross negligence, as
the trial court found, but it does not give rise to a reasonable
inference of bad faith. Reviewing the totality of the evidence
leads us to conclude the trial court's concerns about the
survey were reasonable, but the court's finding of bad faith is
factually unsupported.

1. Public Opinion Surveys
Pretrial surveys are a useful litigation tool “to conduct
research, get reliable results (both quantitative and
qualitative), and create a winning trial strategy,” while also
“saving the [law] firm time, money, and resources in trial
preparation.” 78 In one form or another, surveys of the
community from which the jury will be summoned have
been conducted for almost eighty years. 79 Such surveys
have even been conducted without rebuke in high-profile
cases such as the Boston Bomber case, 80 the Oklahoma City
bombing case, 81 the Ted Bundy trial, 82 and the HarrisburgSeven trial. 83 Attorneys frequently rely on community
surveys in complex commercial litigation and obscenity
prosecutions, 84 and many law review articles, practice
treatises, and other reliable secondary sources cite “public
opinion surveys,” “community surveys,” and “opinion polls”
as valid methods of determining the community's attitude
toward the parties, witnesses, or issues in a particular case. 85
Examples of pretrial surveys are found in case law from
almost every state and in the federal judicial system. Such
surveys are not inherently improper.
United States v. Collins is a case in point. 86 Collins was
an appeal from a federal judge's bribery conviction. Before
the bribery case went to trial, the prosecutors commissioned
a telephone survey of 457 respondents from within the
district, asking questions related to the impending trial and
specifically identifying the defendants by name. 87 Notably,
“after hearing a recitation of the prosecution's version of
the evidence against the [judge and a co-defendant], those
polled were asked whether they thought the defendants
were ‘definitely guilty, probably guilty, probably not guilty,
definitely not guilty or do you have no opinion in this

case.' ” 88 A majority of the respondents answered that the
defendants were definitely or probably guilty. 89
When the defendants learned about the survey, they reported
it to the district court. 90 The court ordered the prosecution to
turn over all polling material and, on review, determined the
polling issue was a “red herring” and “nothing had been done
to compromise the integrity of jury selection.” 91 The court
declined to turn over the polling material to the defendants
until after trial and later denied their motion for a new trial.
The court held the poll had not undermined the integrity of
the jury, noting none of the jurors who served on the jury had
been contacted and the matter had been adequately covered
in voir dire questioning. 92
On appeal, the defendants challenged the survey under
various theories. The Fifth Circuit held the survey did
not violate the defendants' due process rights in any
respect. 93 The appellate court agreed with the district
court that complaints about the poll were a red herring. 94
The court concluded that pretrial message testing did not
give the government an unfair advantage at trial and no
fundamental unfairness ensued from the district court's
decision to withhold disclosing the polling materials to the
defendants until after the trial. 95 The court affirmed the
convictions, holding, in relevant part, that the government's
commencement of a telephone survey did not violate the
defendants' due process rights. 96
As Collins demonstrates, pretrial telephone surveys in the
district from which the jury pool is drawn are not necessarily
unfair or improper. But when zealously pursued without
fidelity to rules of professional ethics, community research
activities—regardless of which side employs them—have the
potential to taint the jury pool and threaten the functioning
of the judicial system. Concerns about undisclosed and
unsupervised survey activities in the course of pending
litigation are not unfounded, especially when a trial date
is impending. Indeed, any type of community outreach—
whether it be surveys, overt media engagement, or webbased activities—has the potential to impact the jury-selection
process. A campaign of disinformation, in whatever form,
undermines the sanctity of the judicial process and is inimical
to the constitutional promise of a fair and impartial jury trial.
It cannot be tolerated.
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Lack of specific guidance on the form, content, and timing
of community research in connection with pending litigation
suggests such endeavors should be undertaken with great
caution and a healthy dose of trepidation. When attitudinal
research is conducted in the community from which the
venire will be empaneled, they can present fertile ground
for mischief and misadventure if adequate safeguards are
lacking. A handful of federal courts in Texas have standing
orders acknowledging that litigation focus testing is routinely
97

employed but can impact the jury-selection process. The
standing orders do not prohibit use of surveys as a litigation
tool; rather, they regulate the practice when it occurs in the
county of suit. 98 Collectively, the orders (1) require pretrial
notice of intent to conduct such a study; (2) require disclosure
(to varying degrees) of the methodology; (3) temporally limit
proximity to trial; and (4) require in camera submission of
each participant's name and address in advance of the pre-trial
conference. No such order was in place here.
Implementation of Brewer's survey in Lubbock County
was not perforce impermissible, but it brought the survey's
imperfections into sharper focus. Nevertheless, considering
the survey process as a whole, we cannot agree the survey's
ostensible shortcomings create a reasonable inference of
bad faith. Evidence that the survey database and survey
respondents were randomly selected—without any input by
Brewer or his staff—was unrefuted. And the record does
not support the allegation that anyone in particular was
“targeted.” Nor is there evidence that the size of the survey
database suggested anything untoward. Genuine inaccuracies
in the formulation of litigation statements tested in Brewer's
quite lengthy survey are debatable, but any such defects
were isolated and few and far between. The survey reflects
reasonable efforts to achieve a reasonable degree of balance.
Not perfect, but reasonable.

99

The survey efforts bear other markers of good faith:
(1) Qualified Third-Party Experts. 100 Brewer engaged
an independent, internationally recognized research
organization to design and implement the survey. 101 As a
member of the American Association for Public Opinion
Research, Public Opinion Strategies was required to follow
industry standards that include prohibiting push polls. Brewer
and his firm were privy to the survey questions and had
an opportunity to provide input, but were screened off from
critical aspects by Public Opinion Strategies' use of thirdparty vendors to create the survey database and conduct the

survey. This is consistent with industry practice and case
law on pretrial surveying. 102 Barring red flags or other
indicia of untrustworthiness—and the record here bears no
evidence of either—one can reasonably presume qualified
third-party research professionals will perform their services
in accordance with industry standards.
(2) Proper Relevant Universe and Randomly Drawn
Representative Sample. 103 In professional surveying
research, the “relevant universe” refers to the universe
of people most relevant to the issue being studied. 104
Defining the universe is a methodological choice designed to
ensure a statistically significant result. Ordinarily, a prudent
litigant might avoid the county of suit to avoid even the
appearance of impropriety. But attitudinal studies conducted
in other jurisdictions might not produce an appropriately
representative sample or a statistically valid result.
Carter and Brewer reasonably explained why Lubbock
County was chosen for the pretrial survey. The explosion,
the moratoriums, the plaintiffs' own survey efforts, and
enhanced media coverage took place in Lubbock County.
Carter also explained that other jurisdictions may not be as
prone to significant lightning events as Lubbock County.
Brewer and Carter provided specific reasons why Lubbock
County residents were uniquely situated to properly evaluate
the impact of media coverage on public opinion and test
themes and messages that would resonate with the relevant
community. The record bears no evidence these reasons were
false or otherwise pretextual.
As to sample size, no one has asserted that completing
300 surveys or assembling a survey database of 20,000
was abnormal or improper. 105 A representative sample is
required to ensure research results are not skewed, and
the results here show a statistically acceptable margin of
error. While significantly overdrawing from a sample could
suggest improper motives for conducting a survey, there is no
evidence that occurred here.
(3) Adherence To Generally Accepted Standards. The record
lacks evidence that the sample, questionnaire, and interviews
were designed without adhering to generally accepted
standards of objective procedure and statistics in the research
field. Brewer's firm was not entirely hands off in formulating
the survey questions, but Carter's input was limited and
Brewer's was minimal, and neither participated in the survey
administration process. 106 The trial court observed that

© 2020 Thomson Reuters. No claim to original U.S. Government Works.

10

Brewer v. Lennox Hearth Products, LLC, 601 S.W.3d 704 (2020)
63 Tex. Sup. Ct. J. 863

Brewer was the customer who told the retailer what to
do. But by engaging a third-party professional to design
and implement the survey, the retailer was subject to and
constrained by professional guidelines and ethical standards.
The American Association for Public Opinion Research, the
European Society for Opinion Marketing and Research, other
organizations, and watchdog groups regularly publish these
guidelines. 107 Absent evidence to the contrary, reputable
researchers, like Public Opinion Strategies, can reasonably
be expected to adhere to these guidelines to maintain
membership in professional associations and to maintain
credibility.
(4) Randomized Favorable and Unfavorable MessageTesting Questions. In several important respects, Brewer's
survey resembles the survey in United States v. Collins—
similarities included survey size, situs, and message testing
based on the surveyor's point of view. But where those
surveys differ is even more notable. Unlike the Collins survey,
Brewer's survey included a relatively balanced array of
statements that favored and undermined his client's litigation
position.
The survey did not endorse either set of statements or
represent them to be facts; it merely asked respondents
if the statements—whether favorable or unfavorable—were
convincing. And most of the message-testing questions were
rotated to avoid order bias. Rotating questions is common
in professional public opinion research as a way to ensure
unbiased results. This strategic choice indicates an intent to
solicit the respondent's opinions rather than shape them.
On the other hand, (1) not all the adverse statements against
other potentially responsible parties were rotated, (2) some
of the negative statements about Brewer's clients were not as
strongly negative as negative statements about other parties
and non-parties, (3) emphasis was used only in a single
question and that question was favorable to Titeflex, and
(4) not all negative messages were counterbalanced. For
example, in various forms or fashions, the survey made
reference to improper installation of the piping at least thirteen
times but included only one question suggesting CSST piping
could fail even if properly installed. But in determining
whether the survey was designed in bad faith, it should be
viewed holistically, not by isolating its parts. And, here, the
whole is greater than the sum of its parts.
On the record before the court, the trial court's finding
that Brewer designed and implemented the survey in bad

faith is unsupported. Even if some of the survey questions
were individually problematic, bad faith cannot be inferred
merely from error; 108 otherwise, it would cease to function
as a constraint on sanction power. 109 Nor can conscious
wrongdoing be inferred merely from the fact that a messagetesting survey was conducted proximate to trial without
voluntary disclosure when, unlike In re Bennett, no governing
authority expressly or implicitly regulated those aspects of
the survey efforts. 110 Improper motive might be reasonably
inferred if the record bore even slight evidence that SSI's
contacts with case-related individuals could not have occurred
randomly; or if Brewer engaged in a pattern or practice
of similar conduct; or if the background materials Carter
provided to the survey company were so one-sided or
unbalanced as to taint the independence of the survey process;
or if there were proof demonstrating pervasive falsity, rather
than incidental errors and statements based on disputed
evidence. But inference stacked only on other inferences is
not sufficient to support a finding of bad faith. 111

2. Courtroom Demeanor
The trial court's letter ruling negatively references Brewer's
behavior at the sanctions hearing in the following respects:
(1) his “nonchalant and uncaring” demeanor, (2) “repeatedly
evasive” answers to questions, which resulted in the court
“sustain[ing] multiple objections for non-responsiveness,”
and (3) his intransigence in defending himself on the basis
that he acted reasonably in hiring a third-party vendor to
conduct a blind study. From this, the respondents infer the
trial court sanctioned Brewer not only because of the survey
but also based on his courtroom conduct, and they suggest the
sanctions order can be upheld on that basis alone. Even if the
former is correct, the latter is not.
Trial courts are empowered to command respect and
decorum in courtroom proceedings and may exercise that
authority by sanctioning members of the bar who are
pugnacious and indecorous. 112 Attorneys are expected to
comport themselves respectfully and professionally in their
interactions with the court, opposing counsel, the parties,
and witnesses. Failure to do so can disrupt proceedings,
impair the efficient administration of justice, and impede the
exercise of a trial court's core functions. 113 But the record
here does not reflect that Brewer's behavior interfered with
the administration of justice, detracted from the trial court's
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dignity and integrity, or even prolonged the hearing to any
measurable degree.
Over the course of an entire day of questioning, the trial court
sustained only four objections to Brewer's testimony on the
basis of nonresponsiveness. In response to a fifth objection,
the court instructed him to listen and answer the question
asked. And at a break, the court asked Brewer's counsel to
“please visit with [his] client about answering the question
that's asked.” After the court's mild rebuke, Brewer toed
the line, and the court sustained no further responsiveness
objections to his testimony.

Justice Boyd filed an opinion concurring in part and
dissenting in part.
Justice Bland did not participate in the decision.
Attachment

Failure to appreciate the gravity of the matter, by displaying a
“nonchalant and uncaring” demeanor, might bear on the type
of sanction necessary to deter, punish, or secure compliance.
But the record does not reflect that Brewer engaged in the type
of contumacious, insolent, or disrespectful behavior that rises
to the level of sanctionable conduct in its own right.
Making groundless arguments in bad faith or for an improper
purpose might warrant sanctions, but arguments that are
merely “unpersuasive” do not. Brewer's defensive theories
were not so meritless that they could properly be characterized
as “bad faith, unprofessional and unethical.”
In sum, whether viewed separately or cumulatively, we hold
that the sanctions order is not sustainable based solely on
Brewer's attitude or courtroom behavior.

III. Conclusion
The survey Brewer commissioned was not a model of
perfection, and its execution was not flawless. Nearly
everyone agrees, including Brewer, that he should have
ensured the survey database excluded witnesses, parties, and
governmental officials directly connected with the litigation.
But these errors do not constitute bad faith when the survey
and the circumstances of its undertaking are viewed in totality.
Brewer's dismissive attitude and intermittent obstinance at the
sanctions hearing undoubtedly taxed the trial court's patience
and was relevant to what sanctions should be imposed
but did not itself justify the imposition of sanctions. We
therefore reverse the court of appeals' judgment and vacate
the sanctions order.
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and expenses and to complete ten extra hours of legal-ethics
education. Today the Court vacates that order, holding that
(1) a court cannot exercise its inherent authority to sanction
an attorney who abuses the judicial system unless the court
finds the attorney acted in bad faith, ante at ––––, and (2) this
record contains no evidence to support the trial court's finding
that this attorney acted in bad faith, ante at ––––.
Regarding the Court's second holding, I have repeatedly
documented my view that “no evidence” should mean “no
evidence.” 1 The trial court entered specific fact findings after
conducting a hearing “over the course of seven days,” ante at
––––, and three distinguished appellate jurists—after making
“an independent inquiry of the entire record,” including “the
evidence, arguments of counsel, written discovery on file,
and the circumstances surrounding the party's sanctionable
conduct”—unanimously agree that some evidence supports
the trial court's findings, Brewer v. Lennox Hearth Prods.,
LLC, 546 S.W.3d 866, 876 (Tex. App.—Amarillo 2018).
Holding that the evidence on which those judges relied was
not actually any evidence at all should be a most difficult task.
But I find the Court's first holding far more important and
concerning. Before today, this Court has never held that
trial courts can only exercise their inherent authority to
sanction a party or attorney if they first find that the party
or attorney acted in “bad faith.” Globally applying a badfaith requirement to all inherent-authority sanctions for all
sanctionable conduct unnecessarily handcuffs our state's trial
courts and undermines the very reason they possess inherent
authority in the first place. 2
Instead of globally requiring bad faith in all contexts, we

Justice Boyd, concurring in part and dissenting in part.
An attorney commissioned a pretrial telephone survey of
residents within the community where the suit was about
to be tried. After an extensive evidentiary hearing, the trial
court found the attorney engaged intentionally and in bad
faith in “an abusive litigation practice that harms the integrity
of the justice system and the jury trial process.” Relying
on its inherent authority to sanction such misconduct, the
court ordered the attorney to pay other parties' attorney's fees

have explained that the courts' inherent authority, 3 which
derives from their constitutional creation and duties, exists
so that they can “effectively perform their judicial functions
and ... protect their dignity, independence and integrity.”
Eichelberger v. Eichelberger, 582 S.W.2d 395, 399 (Tex.
1979). We have held that courts may rely on this power
to sanction both “recalcitrant litigants,” Altesse Healthcare
Sols., Inc. v. Wilson, 540 S.W.3d 570, 572 (Tex. 2018) (per
curiam), and “errant counsel” who engage in “improper trial
conduct,” Remington Arms Co. v. Caldwell, 850 S.W.2d 167,
172 (Tex. 1993). We have said that courts have inherent
authority to sanction attorneys for an “abuse of the judicial
process” and for conduct that “breeds disrespect for and
threatens the integrity of our judicial system.” In re Bennett,
960 S.W.2d 35, 40 (Tex. 1997) (per curiam). 4 And they
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have “not only the power but the duty to insure that judicial
proceedings remain truly adversary in nature.” Pub. Util.
Comm'n of Tex. v. Cofer, 754 S.W.2d 121, 124 (Tex. 1988).
To protect the integrity of the judiciary and judicial process,
trial courts rely on their inherent authority to impose a wide
array of sanctions—from slap-on-the-wrist ethics-education
orders to death-penalty dismissal orders—in response to
an equally wide array of sanctionable conduct. In each
case, however, we have repeatedly demanded that with all
sanctions, whether based on inherent authority or not, the
punishment must fit the crime. See Altesse Healthcare, 540
S.W.3d at 572 (citing TransAmerican Nat. Gas Corp. v.
Powell, 811 S.W.2d 913, 917 (Tex. 1991)). 5
As the Court explains today, a trial court's decision to
impose sanctions involves two determinations—“(1) whether
conduct is sanctionable and (2) what sanction to impose”—
but because the punishment must fit the crime, the two
are not nearly as “distinct” as the Court suggests. Ante at
––––. Because “a direct relationship must exist between the
offensive conduct and the sanction imposed,” conduct that
is “more” sanctionable justifies sanctions that are “more”
punitive. Altesse Healthcare, 540 S.W.3d at 572 (quoting
TransAmerican, 811 S.W.2d at 917). The most “extreme
sanctions,” like a death-penalty dismissal order (or worse),
requires a finding not just of “bad faith,” but of “flagrant” or
“extreme” bad faith. Id. at 575–76. But for the less extreme
sanctions, like an order requiring legal-ethics training, we
have never required “bad faith” at all.
Different levels of culpability—such as bad faith, intent, or
negligence—warrant different types of sanctions. Take, for
example, spoliation sanctions. When a party loses, alters, or
destroys relevant evidence, the trial courts inherently “have
discretion to fashion an appropriate remedy to restore the
parties to a rough approximation of their positions if all
evidence were available.” Wal-Mart Stores, Inc. v. Johnson,
106 S.W.3d 718, 721 (Tex. 2003). Neither the Texas Rules of
Evidence nor the Texas Rules of Civil Procedure specifically
addresses spoliation, although they do enumerate remedies
for discovery abuses. Brookshire Bros., Ltd. v. Aldridge,
438 S.W.3d 9, 18 (Tex. 2014). But a trial court also has
the inherent “discretion to craft other remedies it deems
appropriate in light of the particular facts of an individual
case, including the submission of a spoliation instruction to
the jury.” Id. at 21. As with all sanctions, the remedy must
have a direct relationship to the act of spoliation and may not
be excessive. Id. (citing TransAmerican, 811 S.W.2d at 917).

“Key considerations in imposing a remedy are the level of
culpability of the spoliating party and the degree of prejudice,
if any, suffered by the nonspoliating party.” Id. at 14. And
while a spectrum of available remedies exists, “the harsh
remedy of a spoliation instruction is warranted only when the
trial court finds that the spoliating party acted with the specific
intent of concealing discoverable evidence, and that a less
severe remedy would be insufficient to reduce the prejudice
caused by the spoliation.” Id. 6 Thus, intentional wrongful
conduct is required for the harshest spoliation sanction, but is
not required for all spoliation sanctions. 7
Here, the trial court imposed two different sanctions: It
ordered the attorney to pay opposing parties' attorney's fees
and expenses and to complete ten extra hours of legal-ethics
education. Consistent with U.S. Supreme Court precedent, I
can accept the Court's new rule that a sanction order requiring
a litigant or attorney to pay another party's attorney's fees
and expenses must be based on a finding that the sanctioned
party “has acted in bad faith, vexatiously, wantonly, or for
oppressive reasons.” F. D. Rich Co. v. United States ex rel.
Indus. Lumber Co., 417 U.S. 116, 129, 94 S.Ct. 2157, 40
L.Ed.2d 703 (1974); see alsoGoodyear Tire & Rubber Co. v.
Heager, ––– U.S. ––––, 137 S. Ct. 1178, 1186, 197 L.Ed.2d
585 (2017) (“[O]ne permissible sanction is ... an order ...
instructing a party that has acted in bad faith to reimburse
legal fees and costs incurred by the other side.” (emphasis
added)). As the Supreme Court has repeatedly explained,
bad faith (or its equivalent) should be required for this
type of sanction to ensure it remains a limited but wellestablished exception to the long-standing American Rule,
which requires each party to pay its own attorney's fees
unless a statute or contract provides otherwise. F. D. Rich
Co., 417 U.S. at 129, 94 S.Ct. 2157; see alsoChambers
v. NASCO, Inc., 501 U.S. 32, 45–46, 111 S.Ct. 2123,
115 L.Ed.2d 27 (1991); Roadway Express, Inc. v. Piper,
447 U.S. 752, 765–66, 100 S.Ct. 2455, 65 L.Ed.2d 488
(1980); Alyeska Pipeline Serv. Co. v. Wilderness Soc'y,
421 U.S. 240, 258–59, 95 S.Ct. 1612, 44 L.Ed.2d 141
(1975). To preserve the policies behind the American Rule,
a trial court may exercise its inherent sanctions authority to
require payment of another party's attorney's fees only in
these “narrowly defined circumstances” involving bad-faith
conduct. Roadway Express, 447 U.S. at 765, 100 S.Ct. 2455.
Like the Supreme Court, we have consistently affirmed the
American Rule and the policies behind it. SeeJCB, Inc. v.
Horsburgh & Scott Co., No. 18-1099, ––– S.W.3d ––––, ––––,
2019 WL 2406971, at *8 (Tex. June 7, 2019); In re Nat'l
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Lloyds Ins. Co., 532 S.W.3d 794, 809 (Tex. 2017); Tucker
v. Thomas, 419 S.W.3d 292, 295 (Tex. 2013); In re Nalle
Plastics Family Ltd. P'ship, 406 S.W.3d 168, 172 (Tex. 2013);
Akin, Gump, Strauss, Hauer & Feld, L.L.P. v. Nat'l Dev. &
Research Corp., 299 S.W.3d 106, 120 (Tex. 2009); Tony Gullo
Motors I, L.P. v. Chapa, 212 S.W.3d 299, 310–11 (Tex. 2006).
To preserves those policies, I agree that a finding of bad faith
or its equivalent should be required before a trial court may
exercise its inherent sanctions authority to require payment of
another party's attorney's fees.
But the American Rule does not justify globally requiring
bad faith as a prerequisite for all inherent-authority sanctions
imposed to protect the integrity of the judicial process.
Contrary to the Court's assertions, the U.S. Supreme Court
does not require a bad-faith finding for all inherent-authority
sanctions. See, e.g., Young v. U.S. ex rel. Vuitton et Fils
S.A., 481 U.S. 787, 796, 107 S.Ct. 2124, 95 L.Ed.2d 740
(1987) (“The ability to punish disobedience to judicial orders
is regarded as essential to ensuring that the Judiciary has
a means to vindicate its own authority without complete
dependence on other Branches.”); Illinois v. Allen, 397 U.S.
337, 343, 90 S.Ct. 1057, 25 L.Ed.2d 353 (1970) (recognizing
trial courts' inherent authority to ban criminal defendants who
disrupt conduct of trial); Link v. Wabash R. Co., 370 U.S. 626,
630–31, 82 S.Ct. 1386, 8 L.Ed.2d 734 (1962) (recognizing
trial courts' inherent authority “to manage their own affairs
so as to achieve the orderly and expeditious disposition of
cases”); Anderson v. Dunn, 19 U.S. (6 Wheat.)204, 227,
5 L.Ed. 242 (1821) (“Courts of justice are universally
acknowledged to be vested, by their very creation, with power
to impose silence, respect, and decorum, in their presence, and
submission to their lawful mandates.”).
Ignoring the Supreme Court's express recognition that courts
have the inherent authority “to manage their own affairs so as
to achieve the orderly and expeditious disposition of cases,”
Link, 370 U.S. at 630–31, 82 S.Ct. 1386, the Court instead
relies repeatedly and exclusively on a single statement in
the concluding paragraph of the Supreme Court's decision in
Roadway Express, in which the Court summarized its point
that “the trial court did not make a specific finding as to
whether counsel's conduct in this case constituted or was
tantamount to bad faith, a finding that would have to precede
any sanction under the court's inherent powers.” See ante
at –––– & n.32, –––– n.49, –––– n.71 (quoting Roadway
Express, 447 U.S. at 767, 100 S.Ct. 2455). But the sanction at
issue in Roadway Express was an award of attorney's fees, and
the Court's analysis and holding specifically addressed not a

global bad-faith requirement for inherent-authority sanctions,
but the “bad-faith exception [to the American Rule] for the
award of attorney's fees.” Roadway Express, 447 U.S. at 766,
100 S.Ct. 2455 (emphasis added). Noting that “New York
courts have sanctioned lawyers for mere negligence,” the
Court did not reject that standard but instead clarified that
it was addressing only the attorney's-fees sanction before it:
“this opinion addresses only bad-faith conduct.” Id. at 767
n.13, 100 S.Ct. 2455. In short, the Supreme Court has never
held that bad faith is required to support every sanction under
the courts' inherent authority, and neither should we.
The Court also relies on Texas courts of appeals decisions,
which it says have universally required bad faith for
“decades.” Ante at ––––. But this is simply not true. Some
of the courts of appeals—like the McWhorter case on which
the Court relies, ante at –––– n.28 (citing McWhorter,
993 S.W.2d at 781)—divided the inquiry between badfaith conduct and conduct that interferes with the legitimate
exercise of the trial court's core functions, finding either
sufficient for a trial court to use its inherent authority. 8 For
example, one appellate court explicitly denounced the global
requirement of bad faith, explaining, “ ‘Bad faith' may indeed
be one basis for imposing inherent authority sanctions, but a
survey of pertinent cases demonstrates broader considerations
are involved when reviewing the propriety of sanctions
imposed.” In re J.V.G., No. 09-06-015CV, 2007 WL 2011019,
at *5 (Tex. App.—Beaumont July 12, 2007, no pet.) (mem.
op.). In the absence of bad faith, the court found the trial court
did not abuse its discretion by imposing sanctions because
the attorney's conduct, “when taken together, could be found
to have significantly interfered with the court's management
of its docket as well as the issuance and enforcement of its
orders.” Id. at *10; see alsoKennedy v. Kennedy, 125 S.W.3d
14, 19 (Tex. App.—Austin 2002, pet. denied) (“[A] court
cannot invoke its inherent power to sanction without some
evidence and factual findings that the conduct complained of
significantly interfered with the court's legitimate exercise of
one of its traditional core functions.”).
Based on the evidence submitted in this case, the trial court
specifically found, and the court of appeals agreed, that
some of the survey questions, which the attorney personally
reviewed and approved, were “designed to influence or alter
the opinion or attitude of the person being polled.” Brewer,
546 S.W.3d at 880. And the pool of those considered for
survey included potential jurors, court personnel and their
family members, city council members and their spouses,
city managers, witnesses and their spouses, and designated
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third parties and their spouses. Id. at 879 n.7, 881. The trial
court specifically found that the survey, as designed and
implemented, was “highly prejudicial and inimical to a fair
trial by an impartial jury,” was “disrespectful to the judicial
system,” “threatening to the integrity of the judicial system,”
was incompatible with a “fair trial by an impartial jury,”
was “an abusive litigation practice that harms the integrity of
the justice system and the jury trial process,” and negatively
affected “the rights of parties to a trial by an impartial
jury of their peers” and “the due process and seventh (7th)
amendment protection due to litigants in the case before the
Court.” Id. at 880. Today, the Court does not find that “no
evidence” supports these trial-court findings. 9 It finds only
that “no evidence” supports the trial court's finding that the
attorney acted in bad faith when he authorized the survey.
The attorney argued that, although he may have exercised
“bad judgment” or been negligent or even grossly negligent,
the trial court could not sanction him because no evidence
established that he acted in “bad faith.” Id. at 878–79.
The Court agrees, suggesting that the “mere violation”
of an “ethical standard in connection with conducting a
pretrial survey does not ipso facto constitute bad faith.”
Ante at ––––. That may be, but it does ipso facto constitute
the violation of an ethical standard. And here, at least,

the trial court found that the attorney's unethical conduct
seriously threatened the integrity of the judicial process,
and that finding on this evidence would justify the court's
decision to exercise its inherent authority to impose an
appropriate sanction, regardless of whether the attorney acted
negligently, intentionally, or in bad faith. Assuming the
absence of any evidence to support a finding of bad faith,
the sanction may not include an order requiring payment of
other parties' attorney's fees, but it certainly may include an
order requiring the attorney to attend additional legal-ethics
education courses.
Accepting for these purposes the Court's conclusion that the
record contains “no evidence” of bad faith, I concur in the
Court's judgment to the extent it vacates the trial court's order
requiring the attorney to pay other parties' attorney's fees and
expenses. But to the extent the Court vacates the trial court's
order requiring the attorney to take additional legal-ethics
education courses, and to the extent it requires trial courts
to find bad faith before exercising their inherent authority to
impose any form of sanction, I respectfully dissent.
All Citations
601 S.W.3d 704, 63 Tex. Sup. Ct. J. 863

Footnotes

1
2

3
4
5

6
7

Nath v. Tex. Children's Hosp., 446 S.W.3d 355, 367 (Tex. 2014).
SeeTEX. CIV. PRAC. & REM. CODE §§ 9.001–.014; 10.001–.006 (sanctions for frivolous pleadings and motions); TEX.
GOV'T CODE § 21.002 (statutory contempt power); In re Bennett, 960 S.W.2d 35, 40 (Tex. 1997) (“Courts possess
inherent power to discipline an attorney's behavior.”); Remington Arms Co., Inc. v. Caldwell, 850 S.W.2d 167, 172 (Tex.
1993) (observing courts have inherent and statutory contempt power); TEX. R. CIV. P. 13 (sanctions for groundless and
bad faith or harassing court filings), 18a(h) (sanctions for groundless and bad faith or harassing recusal motion), 215
(sanctions for discovery abuses); TEX. DISCIPLINARY RULES PROF'L CONDUCT, reprinted inTEX. GOV'T CODE, tit.
2, subtit. G, app. A [TEX. DISCIPLINARY RULES PROF'L CONDUCT]; TEX. CODE JUD. CONDUCT, CANON 3(d)(2),
reprinted inTEX. GOV'T CODE, tit. 2, subtit. G, app. B (disciplinary responsibilities of judges).
NASCO, Inc. v. Calcasieu Television & Radio, Inc., 894 F.2d 696, 702 (5th Cir. 1990) (observing that inherent power
“is not a broad reservoir of power, ready at an imperial hand, but a limited source; an implied power squeezed from the
need to make the court function”).
Chambers v. NASCO, Inc., 501 U.S. 32, 43-44, 111 S.Ct. 2123, 115 L.Ed.2d 27 (1991).
See, e.g., Onwuteaka v. Gill, 908 S.W.2d 276, 280 (Tex. App.—Houston [1st Dist.] 1995, no writ) (“A trial court has
inherent power to sanction bad faith conduct during the course of litigation that interferes with administration of justice or
the preservation of the court's dignity and integrity.”); see alsoChambers, 501 U.S. at 48-49, 111 S.Ct. 2123 (attorney's
fees awarded as a sanction under the court's inherent authority must be causally connected to bad faith conduct).
While the sanctions motions were pending, the law firm changed its name to Brewer, Attorneys & Counselors.
The parties have not identified a universal or generally accepted definition of a “push poll” other than describing it
as a method of polling that seeks to influence or persuade rather than to legitimately conduct research. In 1995, the
National Council on Public Polls issued a warning about push polls, describing them as a telephone campaign “used to
canvass vast numbers of potential voters, feeding them false and damaging ‘information' ... under the guise of taking
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8
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10
11

12
13
14
15
16
17
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19

20

a poll to see how this ‘information' effects [sic] voter preferences” without a genuine “intent to conduct research.” A
Press WARNING from the National Council on Public Polls, NATIONAL COUNCIL ON PUBLIC POLLS (May 22, 1995),
http://www.ncpp.org/drupal57/files/Push%20Polls.pdf. In 2007, the American Association for Public Opinion Research
(AAPOR) published a clarification defining a “push poll” as telephone “calls disguised as research that are designed
to persuade large numbers of voters—not to measure opinion.” AAPOR Provides Clarification on “Push Poll”Issue,
AMERICAN ASSOCIATION FOR PUBLIC OPINION RESEARCH, (Nov. 16, 2007), https://www.aapor.org/PublicationsMedia/Press-Releases/Archived-Press-Releases/AAPOR-Provides-Clarification-on-Push-Poll-Issue.aspx. According to
AAPOR's guidance, push polls usually employ few questions that are either uniformly negative or uniformly positive,
large numbers of people are contacted, and the identity of the organization conducting the poll is either undisclosed or
fraudulent. Id.
The plaintiffs' website included pretrial discovery; unauthenticated statements, pictures, and videos; and references to
other litigation involving Titeflex. Plaintiff's counsel publicized this website to several regulatory bodies, including the
National Fire Protection Association and the Texas House of Representatives, in connection with efforts seeking further
bans on use of CSST.
The plaintiffs disclosed the existence of that poll to the other parties and the trial court no later than two months before trial.
During the same time period, the City of Lubbock's municipal board had invited Titeflex to submit its own testing results,
but Titeflex evidently declined to do so because of confidentiality concerns.
SeeTEX. DISCIPLINARY RULES PROF'L CONDUCT R. 3.06 (“Maintaining Integrity of Jury System”), 3.07 (“Trial
Publicity”), 4.02 (“Communication with One Represented by Counsel”); see alsoTEX. PENAL CODE § 36.06(a)(l)(A)
(intentionally or knowingly harming or threatening to harm another by an unlawful act in retaliation for or on account of
the service or status of another as a public servant, witness, or prospective witness is a criminal offense).
TEX. DISCIPLINARY RULES PROF'L CONDUCT R. 3.06(a)(2) (emphasis added).
Id. R. 3.06(e).
Id. R. 4.02(a).
Id. R. 5.03(a).
Id. R. 5.03(b).
Lubbock County has a population of nearly 300,000 and a jury pool of a little more than half its population.
TEX. DISCIPLINARY RULES PROF'L CONDUCT R. 4.04(b) (“A lawyer shall not present, participate in presenting, or
threaten to present: (1) criminal or disciplinary charges solely to gain an advantage in a civil matter ....”).
The breakdown of fees and expenses awarded is as follows:
To third-party defendant Lennox Hearth Products, LLC:
• Attorney's Fees: $29,500.00
• Expenses: $3,500.00
• Contingent Attorney's Fees and Expenses: $17,300
To co-defendant Turner & Witt Plumbing:
• Attorney's Fees: $11,032.00
• Expenses: $1,919.76
• Contingent Attorney's Fees & Expenses: $7,190
To third-party defendant Strong Custom Builders, LLC:
• Attorney's Fees: $8,170.00
• Expenses: $554.83
• Contingent Attorney's Fees: $3,000.00
To third-party defendant Thermo Dynamic Insulation, LLC:
• Attorney's Fees: $16,038.00
• Expenses: $3,738.68
• Contingent Attorney's Fees: $6,600
To the subrogee insurance company, State Farm Lloyds Insurance Company:
• Attorney's Fees: $27,312.00
• Contingent Attorney's Fees: $5,000.00
To plaintiffs Ken Teel, Becky Teel, Ross Rushing, and Meg Rushing:
• Attorney's Fees: $31,650.00
• Contingent Attorney's Fees: $4,500.00
546 S.W.3d 866, 885-86 (Tex. App.—Amarillo 2018).
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37
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43
44

Id. at 881.
See In re Bennett, 960 S.W.2d 35, 39 (Tex. 1997) (sanctioning counsel requires the court to determine whether the
attorney has abused the judicial process and what sanction is appropriate).
546 S.W.3d at 878-79.
Id. at 880.
Id. at 879-80.
Id. at 876-78.
Id.; cf.Primrose Operating Co. Inc. v. Jones, 102 S.W.3d 188, 192 (Tex. App.—Amarillo 2003, pet. denied) (observing
that the effect of a pretrial community attitude study—a mock trial—had been thoroughly explored during jury voir dire
examination and a mistrial was therefore unwarranted even though plaintiffs' counsel declined to furnish a list of mocktrial participants).
The cases of McWhorter v. Sheller, 993 S.W.2d 781 (Tex. App.—Houston [14th Dist.] 1999, pet. denied), and Onwuteaka
v. Gill, 908 S.W.2d 276, 280 (Tex. App.—Houston [1st Dist.] 1995, no writ), are ready examples. In McWhorter, an attorney
failed to alert the court and opposing counsel that she was recording a telephonic conference for the purpose of preparing
a draft order reflecting the court's findings. Even though the order “tracked the telephone conference,” “the findings were
specific and [the court] felt comfortable adopting them,” and counsel was not acting in bad faith, the court sanctioned the
attorney. The court of appeals reversed, noting the record reflected “at best, some degree of inexperience and negligence
on [the attorney's] part, rather than an intentional act made in bad faith.” In Onwuteaka, the trial court struck an attorney's
plea in intervention seeking to recover a contingency fee, because he was not present when his case was called. 908
S.W.2d at 280. Although the attorney timely arrived at the courthouse, he was told his case was set for “standby” and the
clerk would call him when the case was assigned, that day or maybe the next. Id. Counsel returned to the courthouse as
soon as he got the call, while his assistant called the court clerk to advise her that he was on his way. Id. at 280-81. He
arrived too late, but the record bore no evidence that, before trial began, counsel knew the case had taken off “standby”
status. Id. at 281. The court of appeals vacated the sanctions order for two independent reasons: (1) counsel's conduct
was merely negligent, not in bad faith as required to impose sanctions under a court's inherent authority, and (2) the
record did not bear evidence of flagrant bad faith as required for the particular sanction imposed. Id. at 280-81.
For example, under no circumstance could a litigant or counsel be acting innocently or in good faith while directing an
obscene gesture to the court or a trial participant.
SeeU.S. v. Collins, 972 F.2d 1385, 1399-1400 (5th Cir. 1992) (pretrial telephone survey in the district from which the jury
pool was drawn did not compromise the integrity of the jury system even though it was not disclosed by the prosecution,
offered the prosecution's version of the evidence, and inquired as to opinions about the defendants' guilt or innocence
based on the evidence as presented).
SeeIn re Bennett, 960 S.W.2d 35, 40 (Tex. 1997) (counsel knowingly undertook conduct designed to circumvent local
rules ensuring random assignment of cases).
Roadway Exp., Inc. v. Piper, 447 U.S. 752, 767, 100 S.Ct. 2455, 65 L.Ed.2d 488 (1980) (holding “the trial court did not
make a specific finding as to whether counsel's conduct constituted or was tantamount to bad faith, a finding that would
have to precede any sanction under the court's inherent powers.”).
SeeKennedy v. Kennedy, 125 S.W.3d 14, 19 (Tex. App.—Austin 2002, pet. denied) (“A court cannot invoke its inherent
power to sanction without some evidence and factual findings that the conduct complained of significantly interfered with
the court's legitimate exercise of one of its traditional core functions.”).
Cire v. Cummings, 134 S.W.3d 835, 838-39 (Tex. 2004).
Id.
In re Barber, 982 S.W.2d 364, 366 (Tex. 1998).
Am. Flood Research, Inc. v. Jones, 192 S.W.3d 581, 583 (Tex. 2006).
Goode v. Shoukfeh, 943 S.W.2d 441, 446 (Tex. 1997).
See supra n.2.
Eichelberger v. Eichelberger, 582 S.W.2d 395, 399 (Tex. 1979).
SeeIn re Bennett, 960 S.W.2d 35, 40 (Tex. 1997).
Eichelberger, 582 S.W.2d at 398.
Chambers v. NASCO, Inc., 501 U.S. 32, 43, 111 S.Ct. 2123, 115 L.Ed.2d 27 (1991) (quoting Anderson v. Dunn, 19 U.S.
(6 Wheat.)204, 227, 5 L.Ed. 242 (1821)).
Bennett, 960 S.W.2d at 40.
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Id.; TransAmerican Nat'l Gas Corp. v. Powell, 811 S.W.2d 913, 917 (Tex. 1991).
Roadway Exp., Inc. v. Piper, 447 U.S. 752, 764, 100 S.Ct. 2455, 65 L.Ed.2d 488 (1980).
Chambers, 501 U.S. at 44, 111 S.Ct. 2123; accordRoadway Exp., 447 U.S. at 764, 100 S.Ct. 2455.
Chambers, 501 U.S. at 43, 111 S.Ct. 2123 (quoting Ex Parte Burr, 22 U.S. (9 Wheat.) 529, 6 L. Ed. 152 (1824)).
Roadway Exp., 447 U.S. at 767, 100 S.Ct. 2455 (imposition of “any sanction under the court's inherent authority” requires a
finding of bad-faith conduct); seeChambers, 501 U.S. at 49-50, 111 S.Ct. 2123 (1991) (“[A] federal court is [not] forbidden
to sanction bad-faith conduct by means of the inherent power simply because that conduct could also be sanctioned
under the statute or the Rules. A court must, of course, exercise caution in invoking its inherent power and it must comply
with mandates of due process, both in determining that the requisite bad faith exists and in assessing fees.”).
Houtex Ready Mix Concrete & Materials v. Eagle Const. & Envtl. Servs., L.P., 226 S.W.3d 514, 524 (Tex. App.—Houston
[1st Dist.] 2006, no pet.); accord, e.g., Darnell v. Broberg, 565 S.W.3d 450 (Tex. App.—El Paso 2018, no pet.); Liles
v. Contreras, 547 S.W.3d 280 (Tex. App.—San Antonio 2018, pet. denied); Guerra v. L&F Distribs., 521 S.W.3d 878,
890 (Tex. App.—San Antonio 2017, no pet.); Fast Invs., LLC v. Prosper Bank, No. 02-13-00026-CV, 2014 WL 888438
(Tex. App.—Fort Worth Mar. 6, 2014, no pet.) (mem. op.); McDonald v. State, 401 S.W.3d 360 (Tex. App.—Amarillo
2013, pet. ref'd); Union Carbide Corp. v. Martin, 349 S.W.3d 137 (Tex. App.—Dallas 2011, no pet.); Ezeoke v. Tracy, 349
S.W.3d 679 (Tex. App.—Houston [14th Dist.] 2011, no pet.); Dike v. Peltier Chevrolet, Inc., 343 S.W.3d 179 (Tex. App.
—Texarkana 2011, no pet.); Wythe II Corp. v. Stone, 342 S.W.3d 96, 113 (Tex. App.—Beaumont 2011, pet. denied);
Davis v. Rupe, 307 S.W.3d 528, 531 (Tex. App.—Dallas 2010, no. pet.); Finlan v. Peavy, 205 S.W.3d 647 (Tex. App.—
Waco 2006, no pet.); Howell v. Tex. Workers' Comp. Comm'n, 143 S.W.3d 416, 446-47 (Tex. App.—Austin 2004, pet.
denied); McWhorter v. Sheller, 993 S.W.2d 781 (Tex. App.—Houston [14th Dist.] 1999, pet. denied); Keithly v. P.G.D.,
Inc., No. 08-99-00278-CV, 2000 WL 1681066 (Tex. App.—El Paso Nov. 9, 2000, no pet.) (mem. op.); Williams v. Azko
Nobel Chems. Inc., 999 S.W.2d 836, 843 (Tex. App.—Tyler 1999, no pet.); Onwuteaka v. Gill, 908 S.W.2d 276, 280
(Tex. App.—Houston [1st Dist.] 1995, no writ); Kutch v. Del Mar Coll., 831 S.W.2d 506, 510 (Tex. App.—Corpus Christi
1992, no writ); see also Clark v. Bres, 217 S.W.3d 501, 512 (Tex. App.—Houston [14th Dist.] 2006, pets. denied) (“Even
in the absence of an applicable rule or statute, courts have the authority to sanction parties for bad faith abuses if it
finds that to do so will aid in the exercise of its jurisdiction, in the administration of justice, and the preservation of its
independence and integrity.”).
Some courts have further articulated, as an additional requirement, that “the conduct complained of significantly
interfered with the court's legitimate exercise of one of its traditional core functions.” Kennedy v. Kennedy, 125 S.W.3d
14, 19 (Tex. App.—Austin 2002, pet. denied) (party's actions subjected her to contempt of court but not sanctions
under a statute or rule, or even under the court's inherent power to sanction for abuse of the judicial process, which
requires evidence and findings of significant interference with core judicial functions (citing Kutch, 831 S.W.2d 506, 510
(Tex. App.—Corpus Christi 1992, no writ), which articulates bad faith as a predicate to inherent-authority sanctions)).
But seeIn re J.V.G., No. 09-06-015CV, 2007 WL 2011019, at *5 (Tex. App.—Beaumont July 12, 2007, no pet.) (mem.
op.) (upholding sanctions because counsel's pattern of conduct “significantly interfered” with core judicial functions
and stating “bad faith” is “one basis for imposing inherent authority sanctions” but “broader considerations are involved
when reviewing the propriety of sanctions imposed”).
Cf.Assoc. Indem. Corp. v. CAT Contracting, Inc., 964 S.W.2d 276, 285 (Tex. 1998) (explaining in the surety context that
“ ‘bad faith' means more than merely negligent or unreasonable conduct; it requires proof of an improper motive or wilful
ignorance of the facts”); Citizens Bridge Co. v. Guerra, 152 Tex. 361, 258 S.W.2d 64, 69-70 (1953) (willful ignorance
is the equivalent of bad faith).
Pearson v. Stewart, 314 S.W.3d 242, 248 (Tex. App.—Fort Worth 2010, no pet.); Zuehl Land Dev., LLC v. Zuehl Airport
Flying Cmty. Owners Ass'n, Inc., 510 S.W.3d 41, 53 (Tex. App.—Houston [1st Dist.] 2015, no pet.); Robson v. Gilbreath,
267 S.W.3d 401, 407 (Tex. App.—Austin 2008, pet. denied); Elkins v. Stotts-Brown, 103 S.W.3d 664, 669 (Tex. App.
—Dallas 2003, no pet.).
SeeAssoc. Indem., 964 S.W.2d at 285 (discussing bad faith in the surety context); Gomer v. Davis, 419 S.W.3d 470, 478
(Tex. App.—Houston [1st Dist.] 2013, no pet.); Elkins, 103 S.W.3d at 664.
Zuehl, 510 S.W.3d at 54; Dike v. Peltier Chevrolet, Inc., 343 S.W.3d 179, 194 (Tex. App.—Texarkana 2011, no pet.);
Robson, 267 S.W.3d at 407.
SeeDike, 343 S.W.3d at 191; cf.Cosgrove v. Grimes, 774 S.W.2d 662, 664-65 (Tex. 1989) (good-faith defense to a legal
malpractice action is governed by an objective inquiry: “An attorney who makes a reasonable decision in the handling of
a case may not be held liable if the decision later proves to be imperfect.”).
Zuehl, 510 S.W.3d at 54; Dike, 343 S.W.3d at 194.
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960 S.W.2d 35, 36-37 (Tex. 1997).
Id. at 36.
Id.
Id. at 36-37.
Id. at 37.
Id.
Id.
Id. at 40.
Id.
See, e.g., Bennett, 960 S.W.2d at 40 (stating courts have inherent authority to sanction attorneys who “abuse [ ] the judicial
process” and citing Lawrence v. Kohl, 853 S.W.2d 697, 700 (Tex. App.—Houston [1st Dist.] 1993, no writ), and Kutch v.
Del Mar College, 831 S.W.2d 506, 509-10 (Tex. App.—Corpus Christi 1992, no writ), for the proposition that “trial courts
have the power to sanction parties for bad faith abuse of the judicial process not covered by rule or statute” (emphasis
added)); id. (noting the egregious conduct at issue there would “if tolerated, breed[ ] disrespect for and threaten[ ] the
integrity of our judicial system”); see also Abuse, OXFORD AMERICAN DICTIONARY & THESAURUS (3d ed. 2010)
(“use something to bad effect or for a bad purpose”); Abuse, WEBSTER'S SECOND NEW UNIVERSITY DICTIONARY
69 (1984) (“to use wrongly or improperly”).
SeeAltesse Healthcare Sols. v. Wilson, 540 S.W.3d 570, 575-76 (Tex. 2018) (“extreme sanctions” like death-penalty
sanctions require flagrant bad faith).
Post at –––– – ––––.
In urging bad faith is required only for some sanctions and not others, the concurrence cites three cases as allowing
courts to invoke inherent authority to impose sanctions based only on “significant interference” with core judicial functions.
Post at –––– – –––– Two of those cases do not so hold, seeinfra n. 70, but more problematically, the concurrence
never says whether that is the standard and, if so, how that standard is satisfied on this record. Indeed, the concurrence
does not identify any standard as guiding invocation of a court's inherent authority to sanction parties and counsel. The
concurrence studiously avoids the issue, but as the highest civil court in the state, we have a duty to establish standards
and settle the law, not unsettle the law and leave the applicable standards in doubt.
See supra n.50. With the weight of authority decidedly in opposition, the concurrence's contrary view rests on a single
unpublished case with flawed reasoning that has not been followed by any other court, including its own. Post at ––––
(citing In re J.V.G., No. 09-06-015CV, 2007 WL 2011019 (Tex. App.—Beaumont July 12, 2007, no pet.) (mem. op.)). But
seeWythe II Corp. v. Stone, 342 S.W.3d 96, 113 (Tex. App.—Beaumont 2011, pet. denied) (observing inherent authority
to sanction exists “to the extent necessary to deter, alleviate, and counteract bad faith abuse of the judicial process”). The
opinion in J.V.G. states that bad faith is but one basis for imposing sanctions and holds sanctions were proper there for
a pattern of conduct that “significantly interfered with” a core judicial function. Id. at *5-8. But all of the cases J.V.G. relied
on treated “significant interference” as a required component of a bad-faith finding, not as an alternative standard. SeeIn
re K.A.R., 171 S.W.3d 705, 712 n.3, 714-15 (Tex. App.—Houston [14th Dist.] 2005, no pet.) (observing bad-faith conduct
findings were unchallenged and conduct significantly interfered with core judicial functions); Kings Park Apts., Ltd. v.
Nat'l Union Fire Ins. Co., 101 S.W.3d 525, 541 (Tex. App.—Houston [1st Dist.] 2003, pet. denied) (evidence that a party
instructed a paralegal to steal documents from the judge's chambers authorized sanctions under the trial court's inherent
authority); Roberts v. Rose, 37 S.W.3d 31 (Tex. App.—San Antonio 2000, no pet.) (“Roberts's deliberate acts of bad faith
throughout his representation” were evidence of bad faith that supported the imposition of sanctions against him).
The concurrence also misstates the holdings in Kennedy v. Kennedy, 125 S.W.3d 14, 19 (Tex. App.—Austin 2002,
no pet.), and McWhorter v. Sheller, 993 S.W.2d 781, 789 (Tex. App.—Houston [14th Dist.] 1999, pet. denied), as
rejecting bad faith as the guiding standard. But both Kennedy and McWhorter hold only that sanctions not authorized
by rule or statute cannot stand without a finding and evidence of significant interference with core judicial functions, an
issue raised here that we do not reach. Notably, both courts relied on Kutch v. Del Mar College, which articulates the
standard as requiring both bad faith and significant interference. 831 S.W.2d 506, 509-10 (Tex. App.—Corpus Christi
1992, no writ) (“We hold Texas courts have inherent power to sanction for bad faith conduct during litigation.”). More to
the point, the Austin and Houston courts of appeals have long articulated the standard for inherent-authority sanctions
as requiring bad faith. See supra n.50.
The concurrence misconstrues Chambers v. NASCO, Inc., 501 U.S. 32, 111 S.Ct. 2123, 115 L.Ed.2d 27 (1991), as
requiring bad faith to support inherent-authority sanctions only when the court chooses attorney's fees as the particular
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sanction. Post at ––––. Of course, it is true the Supreme Court required bad faith to support an award of attorney's
fees as a sanction, because bad faith is necessary whenever a court invokes inherent authority to impose any sanction.
Roadway Exp., Inc. v. Piper, 447 U.S. 752, 767, 100 S.Ct. 2455, 65 L.Ed.2d 488 (1980). But Chambers actually involves
the analytically obverse issue—whether attorney's fees could ever be imposed as a sanction in light of the American
Rule's restriction on fee shifting. Chambers, 501 U.S. at 45, 51, 111 S.Ct. 2123; see Travelers Indem. Co. v. Mayfield, 923
S.W.2d 590, 594 (Tex. 1996) (allowing trial courts to award attorney's fees “under the guise of ‘inherent authority' would
constitute a judicial end-run around the statutory fee-shifting scheme”). The Court held attorney's fees could indeed be
awarded as a sanction under a court's inherent authority, id. at 51, 57, 111 S.Ct. 2123, and more recently has clarified
that such an award is limited to only those fees causally related to the bad faith conduct. Goodyear Tire & Rubber Co.
v. Haeger, ––– U.S. ––––, 137 S. Ct. 1178, 1184, 197 L.Ed.2d 585 (2017) (a federal court's inherent authority to award
attorney's fees as a sanction for bad-faith conduct is limited to the fees the innocent party incurred solely because of the
misconduct). So, while trial courts do not have inherent authority to award attorney's fees when not provided by contract
or statute, courts have inherent authority to impose sanctions for bad-faith conduct and those sanctions can include
attorney's fees incurred because of the misconduct.
The Supreme Court cases the concurrence cites are not inconsistent with our holding today. Post at –––– – ––––.
Those cases affirm that courts possess inherent authority to enforce their lawful mandates by contempt, manage their
dockets, and dismiss with prejudice cases involving deliberate and undue delay. SeeYoung v. U.S. ex rel Vuitton et
Fils S.A., 481 U.S. 787, 796, 107 S.Ct. 2124, 95 L.Ed.2d 740 (1987) (criminal contempt power); Illinois v. Allen, 397
U.S. 337, 343, 90 S.Ct. 1057, 25 L.Ed.2d 353 (1970) (criminal contempt power); Link v. Wabash R. Co., 370 U.S. 626,
630-31, 82 S.Ct. 1386, 8 L.Ed.2d 734 (1962) (docket management and dismissal with prejudice). Contempt requires
willful disobedience—engaging in specifically and definitely prohibited conduct. SeeLee v. State, 799 S.W.2d 750,
753 (Tex. Crim. App. 1990) (“Because it is the disobedience of the inherent authority of the court that is at issue, it
follows that a court, before exercising its contempt powers, must have provided the person it seeks to punish with
specific and definite notice of those acts which he may or may not perform without the risk of being held in contempt.”);
accord, e.g., Allen, 397 U.S. at 353, 90 S.Ct. 1057 (holding a defendant can be excluded from trial for stubbornly
defiant, contumacious, and disruptive behavior after being warned by the judge to cease and desist). Here, the trial
court neither exercised its contempt power nor could on this record. What is more, this case involves inherent authority
to sanction, not the court's inherent authority to manage a docket. As to the former, Link, which involved dismissal with
prejudice as a sanction for deliberate dilatory conduct, accords with our analysis. SeeLink, 370 U.S. at 630-32, 82 S.Ct.
1386 (“[I]t could reasonably be inferred from [petitioner's] absence [at a court-ordered hearing and] from the drawn-out
history of the litigation that petitioner had been deliberately proceeding in dilatory fashion.”). The concurrence's citation
to Anderson v. Dunn, 19 U.S. (6 Wheat.)204, 227, 5 L.Ed. 242 (1821), is confounding as that case involves inherent
powers of Congress to compel attendance at contempt proceedings, which is not even close to being the same issue.
Sanctioning counsel involves a two-step determination: “[1] whether the attorney has abused the judicial process, and,
[2] if so, what sanction would be appropriate.” In re Bennett, 960 S.W.2d 35, 39 (Tex. 1997) (quoting Cooter & Gell v.
Hartmarx Corp., 496 U.S. 384, 396, 110 S.Ct. 2447, 110 L.Ed.2d 359 (1990))). The concurrence's analysis puts the
proverbial cart before the horse, collapsing the second inquiry—what sanction is appropriate—onto the first—whether
conduct is sanctionable at all. This root flaw is most readily apparent in the discussion regarding sanctions for spoliation.
Post at ––––. Trial courts have some discretion to fashion an appropriate remedy for discovery abuse, including spoliation,
but whether spoliation occurred at all depends on the existence of a duty to preserve evidence, which is a question of law.
Brookshire Bros., Ltd. v. Aldridge, 438 S.W.3d 9, 14, 20 (Tex. 2014) (“[A] spoliation analysis involves a two-step judicial
process: (1) the trial court must determine, as a question of law, whether a party spoliated evidence, and (2) if spoliation
occurred, the court must assess an appropriate remedy ... Upon a finding of spoliation, the trial court has broad discretion
to impose a remedy that, as with any discovery sanction, must be proportionate[.]”); Wal-Mart Stores, Inc. v. Johnson,
106 S.W.3d 718, 722 (Tex. 2003) (declining to consider whether a particular sanction for spoliation was justified because
the defendant had no duty to preserve the evidence in question, so no sanction was warranted in the first place). As
to remedies, “spoliation is essentially a particularized form of discovery abuse” that is sanctionable in accordance with
Civil Procedure Rule 215. Brookshire Bros., Ltd. v. Aldridge, 428 S.W.3d 1, 18, 21 (2014); seeTEX. R. CIV. P. 215.2-.3
(sanctions for discovery abuse include attorney's fees and an order designating “facts shall be taken to be established
for the purposes of the action in accordance with the claim of the party obtaining the order”).
Post at –––– – ––––.
See supra n.2 & infra n.76.
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By merely rubber stamping amorphous trial court “findings” that are neither facts nor conclusions of law, the concurrence
proves the point. See post at –––– – ––––. Worse, the concurrence misapprehends the applicable standard of review and
fails to identify any guiding principles governing the trial court's discretion. “In reviewing sanctions orders, the appellate
courts are not bound by a trial court's findings of fact and conclusions of law; rather, appellate courts must independently
review the entire record to determine whether the trial court abused its discretion.” Am. Flood Research, Inc. v. Jones, 192
S.W.3d 581, 583 (Tex. 2006); seeCire v. Cummings, 134 S.W.3d 835, 838-39 (Tex. 2004) (a court abuses its discretion
if it acts without reference to guiding rules and principles). An opinion, no mater how genuinely held, must nonetheless
be supported by evidence and must adhere to guiding principles. The concurrence identifies neither. If the concurrence
is embracing “significant interference with a core judicial function” as an additional or alternative standard, it is impossible
to discern.
The trial court's referral of the matter to the Commission for Lawyer Discipline is one method available to courts to help
ensure ethical lapses are disciplined, when warranted, according to the processes, procedures, and standards of review
applicable to all attorneys. If a judge has knowledge of unethical conduct, the judge can, and indeed must, refer the
matter for disciplinary proceedings. SeeTEX. CODE JUD. CONDUCT, CANON 3(d)(2); TEX. DISCIPLINARY RULES OF
PROF'L CONDUCT R. 8.03(a); cf.CODE OF CONDUCT FOR U.S. JUDGES cmt. 3(B)(6); Comm'n for Lawyer Discipline
v. Cantu, 587 S.W.3d 779, 784 (Tex. 2019) (“The obligation to report attorney misconduct [to the State Bar] applied
doubly to Judge Isgur, who is not only a judge but a licensed Texas attorney.”); Remington Arms Co., Inc. v. Caldwell,
850 S.W.2d 167, 172 (Tex. 1993) (“[T]he court itself is obligated to refer a lawyer to appropriate authorities to answer
for unprofessional conduct of which the judge is aware.”).
Ensuring removal of individuals directly connected to a case should be relatively straightforward, but scrubbing a survey
database of every person related to or affiliated with someone directly connected to a lawsuit may be difficult, if not
infeasible, particularly when businesses, governmental entities, and other organizations are involved. Many names and
surnames are common; relatives do not always share the same surname; relatives do not necessarily share the same
address; and many people can be reached at more than one telephone number.
Richard H. Middleton, Jr., Competitive Pretrial Intelligence: Can Mock Trials and Focus Groups Be Advanced?, 2002
ATLA-CLE 1361 (July 2002) (also noting that surveys were empirically tested and found to be more reliable and costeffective than mock trials and focus groups in pretrial research and preparation).
Cases from as early as the 1940s discuss the use of pretrial community surveys or public opinion research to support
litigants' claims. See, e.g., Oneida, Ltd. v. Nat'l Silver Co., 25 N.Y.S.2d 271, 286 (N.Y. Sup. Ct. 1940) (housewives
surveyed using the litigants' silverware patterns to determine whether one company had appropriated the other's design).
Motion for Change of Venue at 1, United States v. Tsarnaev, No-13-10200-GAO, 2014 WL 4823882, at *1 (D. Mass.
Sept. 24, 2014).
See Christina Studebaker & Steven Penrod, Pretrial Publicity, the Media, the Law, and Common Sense, 3 PSYCHOL.
PUB. POL'Y & L. 428, 450 (1997) (citing the trials of McVeigh and Nichols for employing “the use of a media analysis
and public opinion surveys quite well”).
Bundy v. Dugger, 850 F.2d 1402, 1425 (11th Cir. 1988) (refusing to presume prejudice where a pretrial public opinion
poll was conducted to determine community familiarity with serial killer Ted Bundy and opinions about his guilt).
See Rachel Hartje, Comment, A Jury of Your Peers?: How Jury Consulting May Actually Help Trial Lawyers Resolve
Constitutional Limitations Imposed on the Selection of Juries, 41 CAL. W. L. REV. 479, 491-92 (2005).
See Gabriel M. Gelb & Betsy D. Gelb, Internet Surveys for Trademark Litigation: Ready or Not, Here They Come, 97
TRADEMARK REP. 1073, 1086–87 (2007); see alsoSchering Corp. v. Pfizer Inc., 189 F.3d 218, 234 (2d Cir. 1999), as
amended on reh'g (Sept. 29, 1999) (misrepresentation case dealing with pharmaceutical sales); Com. v. Trainor, 374
Mass. 796, 374 N.E.2d 1216, 1220 (1978) (obscenity prosecution).
See, e.g., § 14:10: Jury Selection Based on Juror Profiles and Investigations, JURY SELECTION: THE LAW, ART,
AND SCIENCE OF SELECTING A JURY, Thompson Reuters (2018); Franklin Strier & Donna Shestowsky, Profiling the
Profilers: A Study of the Trial Consulting Profession, Its Impact on Trial Justice and What, If Anything, to Do About It,
1999 WIS. L. REV. 441, 444 (1999).
972 F.2d 1385 (5th Cir. 1992).
Id. at 1398 & n.18.
Id. at 1398 (footnote omitted).
Id.
Id.
Id.
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Id.
Id. at 1398-99.
Id. at 1398.
Id. at 1399.
Id. at 1415.
The Honorable Ron Clark, E.D.T.X. Standing Order RC-47 (Aug. 11, 2010); The Honorable Rodney Gilstrap and the
Honorable Roy Payne, E.D.T.X. Standing Order Regarding Mock Juries (Feb. 3, 2012); The Honorable Robert Schroeder,
E.D.T.X. Standing Order Regarding Mock Juries (Jan. 15, 2016); Kacy Miller, A Primer on EDTX Jury Research Rules,
COURTROOM LOGIC CONSULTING (Mar. 2 , 2017) , http://courtroomlogic.com/2017/03/02/edtx-jury-research-rules/.
See supra n.97.
The parties present a false dichotomy between impermissible push polls and legitimate survey research. As the testimony
of the movants' expert affirms, a survey could have aspects of both—neither all bad nor all good.
Cf.Tex. Aeronautics Comm'n v. Braniff Airways, Inc., 454 S.W.2d 199 (Tex. 1970) (qualifications of the researcher
important in determining reliability of survey); Baumholser v. Amax Coal Co., 630 F.2d 550, 552-53 (7th Cir. 1980) (a
survey conducted by “qualified experts” in market research and public opinion helps provide “a substantial showing of
reliability”); Sanchez v. Cegavske, 214 F. Supp. 3d 961, 970 (D. Nev. 2016) (“Generally, experts who design, conduct, and
analyze a survey should have extensive training in the social sciences which includes methods, sampling, and statistics
work.”); G. v. Hawaii, Dept. of Human Servs., 703 F. Supp. 2d 1112, 1125 (D. Haw. 2010) (“[T]he persons conducting
the survey must be experts[.]”) (quoting Pitts. Press Club v. U.S., 579 F.2d 751, 758 (3d Cir. 1978)).
Public Opinion Strategies has been an industry-recognized research firm for more than twenty years, has conducted
over 14,000 projects for scientific and political clients, and is headed by an individual with leadership positions in ethics
organizations governing public opinion research internationally.
Tunnell v. Ford Motor Co., 330 F. Supp. 2d 707, 719-20 (W.D. Va. 2004) (blind surveys are preferred as a method
for avoiding bias where the interviewers and participants are “blind to the purpose and sponsorship of the survey” and
“attorneys are excluded from any part in conducting interviews and tabulating results”); Pitts. Press Club, 579 F.2d at 758
(surveys should be conducted “independently of the attorneys” and “the interviewers,” “[survey] designers,” and “[survey]
Respondents” should all be “unaware of the purposes of the survey or litigation”).
County of Kenosha v. C&S Mgmt., Inc., 223 Wis.2d 373, 588 N.W.2d 236, 253 (1999) (examining relevant population);
Nat'l Football League Props., Inc. v. N.J. Giants, Inc., 637 F. Supp. 507, 513-14 (D.N.J. 1986) (analysis of survey began
with universe selected for the survey conducted).
For example, in trademark litigation, the relevant universe would be people in the market who would purchase a product
and be exposed to and confused by the competing product. See, e.g., Nat'l Football League Props., 637 F. Supp. at
514 (survey properly conducted in a community of concentrated support for the Giants). In change of venue cases, the
relevant universe would be the community the party believes has been tainted or prejudiced in some way. See, e.g., U.S.
v. Rodriguez, 581 F.3d 775, 785 (8th Cir. 2009) (discussing several cases where public opinion polls were introduced in
change-of-venue motions based on community prejudice).
SeeU.S. v. Collins, 972 F.2d 1385 (5th Cir. 1992) (finding no adverse jury impact arising from a telephone survey of 457
local respondents in connection with a high-profile criminal trial).
See Pitts. Press Club, 579 F.2d at 758 (“[T]he survey must be conducted independently of the attorneys involved in the
litigation.”); G. v. Hawaii, Dept. of Human Servs., 703 F. Supp. 2d 1112, 1125 (D. Haw. 2010) (same); Sanchez, 214 F.
Supp. 3d at 970 (articulating the reasons behind preference for attorneys and firms to remain separate from the survey
administration process).
See, e.g., AAPOR Code of Ethics, AMERICAN ASSOCIATION FOR PUBLIC OPINION RESEARCH (revised Nov. 2015),
https://www.aapor.org/Standards-Ethics/AAPOR-Code-of-Ethics.aspx.
McWhorter v. Sheller, 993 S.W.2d 781, 789 (Tex. App.—Houston [14th Dist.] 1999, pet. denied) (reversing sanctions
imposed on attorney who taped telephone conversation with the court and opposing counsel, holding conduct showed
“at best, some degree of inexperience and negligence [but not] an intentional act made in bad faith”).
Kutch v. Del Mar Coll., 831 S.W.2d 506, 510 (Tex. App.—Corpus Christi 1992, no writ) (“The amorphous nature of this
power, and its potency, demands sparing use.”).
Collins, 972 F.2d at 1400 n.27 (government-commissioned community attitudes survey was not subject to mandatory
Brady disclosure because neither the poll nor its results were “evidence”); Primrose Operating Co., Inc. v. Jones, 102
S.W.3d 188, 192 (Tex. App.—Amarillo 2003, pet. denied) (mock trial was conducted four days before case was called
for trial).
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SeeMarathon Corp. v. Pitzner, 106 S.W.3d 724, 728 (Tex. 2003).
SeeChambers v. NASCO, Inc., 501 U.S. 32, 43, 111 S.Ct. 2123, 115 L.Ed.2d 27 (1991).
See Armadillo Bail Bonds v. State, 802 S.W.2d 237, 239 (Tex. Cr. App. 1990)(core judicial functions include hearing
evidence, deciding issues of law or fact, and rendering final judgments); accordMcWhorter v. Sheller, 993 S.W.2d 781,
788-89 (Tex. App.—Houston [14th Dist.] 1999, pet. denied).
See, e.g., Alamo Heights Indep. Sch. Dist. v. Clark, 544 S.W.3d 755, 817 (Tex. 2018) (BOYD, J., dissenting) (“Because a
reasonable juror could conclude from this evidence that Clark suffered harassment because of sexual desire or because
of her gender-specific anatomy and characteristics, I would hold that the evidence is sufficient to create a fact issue
on whether Clark suffered discrimination ‘because of sex’ under the TCHRA.”); United Scaffolding, Inc. v. Levine, 537
S.W.3d 463, 501 (Tex. 2017) (BOYD, J., dissenting) (“At least some evidence established that USI did not have control of
the scaffold at the time of Levine's accident, and the evidence certainly did not conclusively establish that USI had such
control.”); KBMT Operating Co. v. Toledo, 492 S.W.3d 710, 718 (Tex. 2016) (BOYD, J., dissenting) (“Because Toledo
provided some evidence that an ordinary viewer could have understood the broadcasts to assert that she engaged in
sexual contact with a pediatric patient, our jurisprudence makes it the jury's duty, not this Court's, to decide whether the
broadcasts were defamatory, false, or privileged. The Court's result-driven approach ignores our own precedent and the
applicable standard of review and thereby usurps the jury's role in this case.”); Genie Indus., Inc. v. Matak, 462 S.W.3d
1, 13 (Tex. 2015) (BOYD, J., dissenting) (“This record contains at least some evidence that it was both foreseeable and
likely that untrained non-professionals would use the Genie lift, that they would destabilize it while the platform was raised
and occupied despite the warnings and the allegedly obvious dangers, and that doing so would result in serious injuries
and death, no matter how high the platform is elevated.”); Elizondo v. Krist, 415 S.W.3d 259, 271 (Tex. 2013) (BOYD,
J., dissenting) (“I believe the Court imposes too strict a standard at this summary judgment stage. Because the expert
based his opinion on facts that could support a finding that the Elizondos' claims had substantial merit but were settled as
if they had no merit at all, I would hold that the Elizondos created a fact issue on the existence of malpractice damages.”).
The Court imposes its global bad-faith requirement because of its concern that the trial courts' “wield[ing] inherent
powers of intrinsic potency and unconstrained breadth necessitates the restraint and caution the bad-faith predicate
encapsulates.” See ante at ––––. But our system is designed to constrain the limits of inherent sanctions. Indeed, the
Court cites ample opinions in which courts of appeals reversed a trial court's use of its inherent power to sanction. See
ante at –––– (citing Union Carbide Corp. v. Martin, 349 S.W.3d 137, 148 (Tex. App.—Dallas 2011, no pet.) (reversing
sanctions award); McWhorter v. Sheller, 993 S.W.2d 781, 789 (Tex. App.—Houston [14th Dist.] 1999, pet. denied) (same);
Onwuteaka v. Gill, 908 S.W.2d 276, 281 (Tex. App.—Houston [1st Dist.] 1995, no writ) (same)). The courts of appeals
constrain a trial court's inherent authority to sanction even when bad faith exists. SeeHarmouch v. Michael A. Rassner,
D.D.S., P.C., No. 01-10-00367-CV, 2011 WL 1435008, at *4 (Tex. App.—Houston [1st Dist.] April 14, 2011, no pet.) (mem.
op.) (vacating sanctions order despite evidence of bad faith because no evidence existed that the “bad faith conduct
interfered with the legitimate exercise of the trial court's core functions.”). If the lower courts have been able to constrain
the use of the inherent authority to sanction for “decades,” I see no reason why creating an additional requirement of
bad faith is necessary today.
To be clear, we are addressing here a trial court's inherent authority to sanction an attorney, not authority granted by
statute or rule. See ante at –––– n.2 (listing sources of courts' authority to sanction).
The Court stretches to characterize Bennett as globally requiring bad faith, suggesting that we used “equivalent language”
when we referred to “abuse of the judicial process.” See ante at –––– n.66. But as the definitions the Court itself cites
confirm, “abuse” includes conduct that has a “bad effect” as well as a “bad purpose,” and use that is “improper” as well
as “wrong.” Id. An attorney's conduct can abuse the judicial process without bad faith.
See alsoNath v. Tex. Children's Hosp., 446 S.W.3d 355, 363 (Tex. 2014); Paradigm Oil, Inc. v. Retamco Operating,
Inc., 372 S.W.3d 177, 187 (Tex. 2012); PR Invs. & Specialty Retailers, Inc. v. State, 251 S.W.3d 472, 480 (Tex. 2008);
In re SCI Tex. Funeral Servs., Inc., 236 S.W.3d 759, 761 (Tex. 2007); Cire v. Cummings, 134 S.W.3d 835, 839 (Tex.
2004); Chrysler Corp. v. Blackmon, 841 S.W.2d 844, 849 (Tex. 1992); Alvarado v. Farah Mfg. Co., 830 S.W.2d 911,
915 (Tex. 1992).
We clarified that “ ‘intentional' spoliation, often referenced as ‘bad faith' or ‘willful' spoliation, [means] that the party acted
with the subjective purpose of concealing or destroying discoverable evidence.” Brookshire Bros., 438 S.W.3d at 24.
A “narrow caveat” exists, however, allowing more severe sanctions in the “rare occasion[ ]” in which “a party's negligent
breach of its duty to reasonably preserve evidence irreparably prevents the nonspoliating party from having any
meaningful opportunity to present a claim or defense.” Id. at 25.
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The McWhorter case involved a sanction order awarding attorney's fees, and the court of appeals reversed the sanction
not just because there was no bad faith, but because there was “no evidence that McWhorter's attorney acted in a
manner which would interfere with the administration of justice or detract from the trial court's dignity and integrity,” or
“that the conduct complained of significantly interfered with the court's legitimate exercise of one of” its core judicial
functions. McWhorter, 993 S.W.2d at 788–89. The other case on which the Court relies reversed a death-penalty sanction
dismissing the party's pleading because “the trial court could not have reasonably concluded that Onwuteaka acted in
flagrant bad faith when he appeared late for trial,” and because there was “no evidence that the trial court considered
some lesser sanction.” Onwuteaka, 908 S.W.2d at 281.
Instead, the Court suggests that the trial court's specific fact findings are neither findings of “facts nor conclusions of law.”
Ante at –––– n.75. Of course, if they are neither fact findings nor legal conclusions, one must wonder what they are.
Perhaps the Court thinks they are merely the trial court's belief or opinion, but a fact finder's belief or opinion of the facts,
based on the evidence presented, is of course the fact finder's finding of fact. SeePhillips v. Carlton Energy Grp., LLC,
475 S.W.3d 265, 276–77 (Tex. 2015) (listing facts “the jury could have believed”); Mut. Life Ins. Co. of N.Y. v. Tillman, 84
Tex. 31, 19 S.W. 294, 296 (1892) (noting that “jury could form their own opinion from the facts”); Bernal v. Seitt, 158 Tex.
521, 313 S.W.2d 520, 521 (1958) (summarizing facts “which the jury might reasonably have believed to be true from the
evidence”). And as to the Court's reference to the standard of review, the court of appeals made “an independent inquiry
of the entire record” and concluded that the trial court did not abuse its discretion by making these findings. Brewer, 546
S.W.3d at 876, 882. The Court has made its own independent inquiry of the record and concludes that the trial court
abused its discretion by finding bad faith, but it never concludes that the trial court abused its discretion by finding that
the survey, as conducted, threatened the integrity of the judicial system.
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