CAUSE NO. DC-18-08923
TRACY FLEMING and
NORMA EGEA
Plaintiffs,
vs.
BRIAN CHILDRESS; NEYLU, INC.;
RICHARD D. SCHUBERT, M.D., and;
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IN THE DISTRICT COURT OF

DALLAS COUNTY, TEXAS

192nd JUDICIAL DISTRICT

SMITH & NEPHEW INC.’S MOTION FOR PROTECTION

NOW COMES, Defendant, Smith & Nephew, Inc. (“S&N”), who files its Motion for
Protection and in support thereof would respectfully show as follows:
I.

INTRODUCTION
S&N moves to quash or limit the Fifth Request for Production of Documents to S&N (5th

RFPs). (Ex. “A.”). This motion does not seek protection with regard to Requests 199-200, 209263, 273-276, and 328-336, which S&N has agreed to produce. Aside from these few, agreed
exceptions, the 544 Requests in the 5th RFPs are repetitive, overly broad, unduly burdensome,
disproportionate to the needs of the case, and/or seek irrelevant information.
II.

S&N HAS ALREADY PRODUCED MORE THAN 2 MILLION PAGES, AND
COUNTING, IN RESPONSE TO THE THOUSANDS OF RFPs PLAINTIFF’S
COUNSEL HAS ALREADY SERVED.
The discovery in this case, and a second case pending in Jefferson County that involves

the same Plaintiff counsel and an S&N metal-on-metal hip implant, Kemp v. Pure Play
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Orthopedics, et al., has been extreme.1 Before serving the 544 Requests in the 5th RFPs,
Plaintiff’s counsel had served 2,215 discovery requests in this case, and 3,154 discovery requests
in Kemp, a total of 5,369 - on S&N and its co-defendants sales representatives. Of these 5,369
Requests, 4,243 are Requests for Production.2 After service of the 544 5th RFPs, Plaintiff’s
counsel served at least an additional 253 RFPs in Fleming and 495 RFPs in Kemp. To date,
Plaintiff’s counsel has served no fewer than 5,535 RFPs in this case and Kemp.
S&N and its sales rep co-defendants have already produced over 1.4 million pages of
documents in Fleming and Kemp.

Productions are ongoing, and a significant volume of

documents remains to be produced. As will be further discussed, the documents include, among
other categories, design, development, and testing documents related to the devices at issue;
regulatory approval and clearance documents for the devices; labeling and related documents;
marketing documents, including business plans, documents generated at sales meetings and
events, and documents related to marketing campaigns; sales rep training documents, including
production of the training and other product information provided to Brian Childress, the sales
rep in this case, and surgeon training documents, including the training provided to the
implanting surgeon, Dr. Schubert, and other information provided to and communications with
him; and post-market surveillance, clinical and device performance documents.
Even before this case was filed, S&N had provided over 700,000 pages to Plaintiffs’
counsel, who was counsel of record in two other metal-on-metal hip implant cases, Raab v. Smith
1

The parties agreed that documents produced in Fleming or Kemp could be used in either case. So, the Kemp RFPs
and the productions in response to them, are directly relevant.
2

Copies of S&N’s Responses and Objections to Plaintiffs’ five sets of RFPs in Fleming before the 5th RFPs are
attached as Exhibits “B” – “F.” Copies of the sales representatives’ Responses and Objections to Plaintiffs’ four sets
of RFPs in Fleming are attached as Exhibits “G” – “J.” Copies of S&N’s Responses and Objections to the six sets
of RFPs served on S&N before the 5th RFPs in Kemp are attached Exhibits “K” – “P.” Copies of the Responses and
Objections of the sales rep defendants (and S&N’s co-defendant S&N Consolidated) to the ten sets of RFPs served
in Kemp are attached as Exhibits “Q” – “Z.”

S&N’S MOTION FOR PROTECTION

& Nephew, Inc., and Kirby v. Smith & Nephew, Inc. S&N agreed that documents produced in
those cases could be used in this case. S&N also had previously defended a third metal-on-metal
case in Dallas County, Hutchens v. Smith & Nephew, Inc. S&N agreed that documents produced
in that case could be used in this case as well.
Notably, both Hutchens and Kirby involved the same implanting surgeon, Dr. Schubert,
and the same sales rep defendant, Brian Childress. Thus, even before this case started, Plaintiffs’
counsel had voluminous relevant materials on Dr. Schubert and Childress’s involvement with
metal-on-metal hip implants, their relationship to each other and S&N, as well as the history and
performance of the implants at issue. Plaintiffs’ counsel had deposed Childress and Dr. Schubert
twice. He also has the deposition of Dr. Schubert taken in the Hutchens case. Dr. Schubert has
been extensively cross-examined on his experience with metal-on-metal generally and S&N’s
devices specifically, as well as the circumstances under which he decided to use these implants
in Plaintiff, the training he received, and his relationship with S&N.
III.

SUMMARY OF THE CORE ISSUES
Plaintiff claims injury from a metal-on-metal hip implant manufactured by S&N. The

implant components Dr. Schubert chose were not cleared or approved for use together in a total
hip implant by the Food and Drug Administration (“FDA”). Dr. Schubert chose to use the
device components off-label. Such off-label use is a common and accepted part of the practice
of good medicine which the FDA does not regulate. Buckman v. Plaintiff’s Leg. Comm.; 531
U.S. 341, 350 (2001); 21 U.S.C. § 396.
Plaintiffs’ primary theory is that S&N and its sales representatives violated the Federal
Food, Drug and Cosmetic Action (“FDCA”) by promoting the device components Dr. Schubert
chose for off-label use. Much of the discovery served in this case and in Kemp is directed to the
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marketing of the device components and this off-label promotion theory. S&N has provided
fulsome discovery regarding marketing campaigns, business plans, sales events, and industry
events involving surgeons or sales reps generally.

However, this information is largely

irrelevant. Private litigants are not allowed to enforce the FDCA, 21 U.S.C. § 337 and “off-label
promotion” is not a tort under Texas law. Under Texas law, the pertinent inquiry is whether the
learned intermediary surgeon, Dr. Schubert, was adequately warned of the medical risks of the
device components he chose. Although FDA regulatory status is not a medical risk, Plaintiffs’
experts testified that S&N’s product labeling adequately disclosed that FDA-regulatory status
and that Dr. Schubert should have known of it. While Plaintiff has requested and S&N has
provided tens if not hundreds of thousands of pages of documents on marketing both generally
and with respect to metal-on-metal hip implants specifically, the pertinent inquiry is what Dr.
Schubert knew or should have known.
IV.

TEXAS COURTS MUST PROVIDE PROTECTIVE ORDERS TO PREVENT
THE USE OF DISCOVERY TO IMPOSE LARGE, UNJUSTIFIED COSTS ON
PARTIES LIKE SMITH & NEPHEW.
Rather than using discovery for its intended purpose (which is to make a trial “a fair

contest with the basic issues and facts disclosed to the fullest practicable extent”), Plaintiffs in
this case have demonstrated an unapologetic intention to use discovery as “a weapon capable of
imposing large and unjustified costs on one’s adversary.” See In re Alford Chevrolet-Geo, 997
S.W.2d 173, 180 (Tex. 1999) (quoting Frank Easterbrook, Comment, Discovery as Abuse, 69
Bay. L Rev. 635, 636 (1989)). There seems to be no end to the costs Plaintiffs seek to impose in
an effort to leverage their position.
Discovery must be relevant, may not be overly broad, and cannot impose unreasonable
expenses on the opposing party. Id. at 181. Trial courts must protect the movant from undue
burden, unnecessary expense and harassment particularly when the expense of the proposed
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discovery outweighs its likely benefit. Tex. R. Civ. P. 192.4(b), 192.6(b). The Texas Supreme
Court has held that it is an improper tactic (particularly in multi-party or mass torts) to maximize
the costs of producing discovery as a negotiating tactic. In re Alford, 997 S.W.2d at 180 (citing
CSR, Ltd. v. Link, 925 S.W.2d 591, 598 (Tex. 1996) (recognizing that the costs of multi-party
litigation can drive defendants to settle regardless of the merits)).
A.

Plaintiff Cannot Impose an Undue Burden on Smith & Nephew by Seeking
Disproportionate Discovery.

Undue burden can be shown by proof that the discovery is (1) duplicative, (2) available
from an alternative source, or (3) not proportional. ISK Biotech Corp. v. Lindsay, 933 S.W.2d
565, 568-69 (Tex. App.—Houston [1st Dist.] 1996, orig. proceeding). To determine when the
burden outweighs the likely benefit of the discovery due to lack of proportionality, the court
takes into consideration(1) the likely benefit of the requested discovery, (2) the needs of the case,
(3) the amount in controversy, (4) the parties’ resources, (5) the importance of the issues at stake
in the litigation, (6) the importance of the proposed discovery in resolving the litigation, and (7)
any other jurisprudential concern. In re State Farm Lloyds, 520 S.W.3d 595, 608-11 (Tex.
2017); see also In re Alford, 997 S.W.2d at 181. It is the movant’s burden to produce evidence
supporting its request for a protective order. Id.
A discovery campaign that bombards a party with hundreds of requests, each a shade
different from the other, is at the heart of the courts’ concerns. See Fanestiel v. Alworth, 856
S.W.2d 585, 589 (Tex. App.—Beaumont 1993, orig. proceeding) (“[d]iscovery is where each
side tries to bury the other in paper. Punch the print-out button on the word processor and make
your opponent spend thousands of dollars responding to your canned questions”) (quoting
Barlow, Lawyers should ‘discover’ ethics, HOUS. CHRON. (May 2, 1993)). A trial court should
not allow discovery to be used
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[to the] effect of putting one lawyer in a position of forcing his opponent to
prepare the movant’s case for the movant. This would be detrimental to the
adversative philosophy of the trial of the case.
Id. at 590.
B.

Discovery That Is Overly Broad Is Likewise Improper.

Furthermore, requests that are not tied to the allegations in the pleadings such as by time,
location, or scope are improper regardless of the burden. In re CSX, Corp., 124 S.W.3d 149
(Tex. 2003). Such requests are overbroad, fishing expeditions, and it is an abuse of discretion to
permit them. Id. at 153.
Central to the question of overbreadth is whether discovery could have been more
narrowly tailored so that it captured pertinent information without encompassing unnecessarily
tenuous responses. Id. For example, a party is engaged in an improper fishing expedition when
his requests in a simple false arrest case seek to expand the scope of discovery to encompass a
possible theory of racial discrimination. Dillard Dept. Stores, Inc. v. Hall, 909 S.W.2d 491, 492
(Tex. 1995). Turning an incident at one location into a national search for documents over
multiple years is overly broad as a matter of law. Id. Here, Plaintiff similarly seeks reams of
documents in an attempt to prove an off-label marketing scheme that is irrelevant to his state law
claims for product defect. All that is relevant here is whether Dr. Schubert was properly made
aware of the uses and potential risks of using the device components.
Plaintiff’s present intention to expand the scope of requests for production by adding 544
new requests for production, to put it as the Texas Supreme Court has done, “is not merely an
impermissible fishing expedition; it is an effort to dredge the lake in hopes of finding a fish.”
Texaco, Inc. v. Sanderson, 898 S.W.2d 813, 815 (Tex. 1995). Texaco involved a suit about
asbestos and benzene exposure. Id. at 814. The plaintiffs in that suit requested broad categories
of documents relating to Texaco’s general worldwide operations. Id. The plaintiffs justified the
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worldwide scope of discovery as necessary to show corporate “state of mind.” Id. But when a
case is about a particular product, it is an overly broad, fishing expedition to seek to prove a
“corporate strategy to ignore safety laws” as to any and all products. Id. at 815.
It is not an excuse for overly broad discovery that the plaintiffs seek to establish a mass
tort. In re Tex. Optical Corp., 988 S.W.2d 711, 713 (Tex. 1998). “The trial court must make an
effort to impose reasonable discovery limits.” Id. The conduct responsible for the particular
plaintiff’s injuries can be ascertained and discovery can and should be pointed toward
establishing that conduct. Id. Requiring a defendant to produce all documents concerning a
product it manufactures or sells over the life of the product is a per se abuse of discretion. Id.
Yet, that is precisely what Plaintiff in this case is attempting to do.
V.

THE 5th RFPS ARE REPETITIVE, OVERLY BROAD, UNDULY
BURDENSOME, DISPROPORTIONATE, AND/OR SEEK IRRELEVANT
INFORMATION.
A.

“Any Documents Sent by Anyone at S&N or Any of its Sales Reps to Any
U. S. Surgeon”

RFPs 1, 4, 7, 10, 13, 16, 19, 22, and 25 ask for “any documents sent by anyone at S&N or
any of its sales reps to any U.S. surgeon” on various topics concerning metal-on-metal hip
implants.

These RFPs are overly broad and disproportionate.

The relevant inquiry is

communications with Dr. Schubert. Plaintiff has also been and is continuing to be provided with
a host of documents on S&N’s marketing and business plans generally and metal-on-metal hip
implants specifically. See, for example, Kemp 4th RFPs to S&N (Ex. “N”) 1-8 (documents
provided to sales reps at National Sales Meetings), 11-14 (documents related to Territory
Manager and District Manager meetings from 2006 – 2016), 61-62 (selling guides for Synergy
and Anthology hip stems); 81-86 (posters displayed at American Academy of Orthopedic
Surgeons (“AAOS”) meetings from 2009 – 2011); Kemp 5th RFPs to S&N (Ex. “O”) 1-2 (“Focus
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on Excellence” marketing campaign documents), 5 (documents related to 2008 S.W. Region
Kick-Off Marketing meeting), 13, 15, 25, 26-28, 30-31, 33, 35 (materials and videos from the
2006 BHR product launch), 27 (screenshots of BHR patient websites), 140-143 (documents
which discuss sale or promotion or intended use of modular neck sleeve); Kemp 2nd RFPs to
S&N (Ex. “L”) 11-12 (Sales, Marketing, and Promotional Practices guideline) 30-32, 35-50
(documents provided at or received from various industry functions throughout the U.S.);
Fleming 3rd RFPs to S&N (Ex. “D”) 14 (documents related to Orange Crush marketing campaign
for metal-on-metal implants); Fleming 1st RFPS to S&N (Ex. “B”) 1, 2, 6-7, 11-15, 17, 19-28,
45-53, 57-61, 62-79, 81-82, 84-110, 113, 119-121, 126-128, 131-133, 136, 138-140, 142-143,
147-148, 152-154, 159, 161-206, 215, and 216-219 (requests for specific marketing, clinical,
training or other documents referred to in previously produced documents); Fleming 1st RFPs to
S&N (Ex. “B”) 405, 412-414 (documents relating to Leveraging BHR to Maximize Sales and
Future BHR Presentation); Egea 1st RFPs to S&N (Ex. “F”) 180 (documents related to Tip of the
Spear marketing campaign).
S&N has also provided and is searching for and providing a host of documents on the
design, testing, and performance of these devices. In addition to the design files, testing files,
and the Health Hazard Evaluations evaluating the risks presented by the products, an illustrative
list includes: Kemp 4th RFPs to S&N (Ex. “N”) 28, 49-50 (bench testing and clinical studies);
Kemp 5th RFPs to S&N (Ex “O”) 135-139, 140-145 (design of modular neck sleeve and testing
or analysis of corrosion in neck sleeve); Kemp 2nd RFPs to S&N (Ex “L”), 185-205 (emails and
other documents from 30 patient study) Kemp 4th RFPs to S&N (Ex “N”), 27, 30, 58-60
(documents on analysis of retrieved implants, emails on early BHR experience, communications
on decisions to withdraw components from market); and Kemp 5th RFPs to S&N (Ex. “O”) 71-92
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(communications on international registry performance data, including the data provided by
those registries, from 2006 – 2015).
The total cost to produce documents in response to RFPs 1, 4, 7, 10, 13, 16, 19, 22, and
25 only would be unduly burdensome due to the time and expense necessary to identify, analyze
and produce responsive information. Indeed, even arriving at a close approximation of the cost
would require the creation of a list of every orthopedic surgeon who practiced in the United
States for the years 2006 through 2015 – in untold thousands – and a search of each of those
names across all S&N documents and emails.
burdensome and untenable.

This process would be facially unduly

Given the information contained in the millions of pages of

documents already produced, and the specific information with respect to Dr. Schubert and
Childress that will be discussed in more detail, these overly broad, unduly burdensome and
disproportionate Requests should be quashed.
B.

Repetitive, Disproportionate Requests Regarding Communications with Dr.
Schubert

RFPs 2, 3, 5, 6, 8-9, 11-12, 14-15, 17-18, 20-21, 23-24 and 26-27 ask for
communications with Dr. Schubert on the device components Plaintiff received, as well as the
R3 metal liner, a component Plaintiff did not even receive. These Requests are redundant and
disproportionate. S&N is already searching for and providing any communications with Dr.
Schubert on the device components Plaintiff received from 2003 to the present. See Egea’s 1st
RFPs to S&N (“Ex. “F”) 1-24, 33-34, and 33-37.

The Requests are redundant and

disproportionate for this reason alone. But furthermore, even before this suit was filed, S&N had
already produced in Kirby and Hutchens documents showing the training Dr. Schubert received
on the BHR System, his consulting contract with S&N, the payments to him for that consulting
work, and a description of the services he provided.
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In Fleming and Kemp, in addition to the broad searches for all communications related to
the device components cited above, S&N is also searching for and producing the following
illustrative list of documents related to Dr. Schubert: Egea 1st RFPs to S&N (Ex. “F”) 92-106
(additional documents related to the BHR training of Dr. Schubert); Fleming 1st RFPs to S&N
(Ex. “B”) 256-257 (payments to Dr. Schubert for consulting work, requested yet again), 311,
315, 321, 325, 327, 331, 335, 337, 339, 345, 349, 351, 355 (communications involving Childress
or his sales teams for sales calls on Dr. Schubert from 2006 to 2016); 362-363 (correspondence
between Dr. Schubert and the Southwest Region Hip Task Force), 251 (communications
regarding 2011 hip implant training courses Dr. Schubert discussed). As discussed further
below, S&N has also agreed to provide the documents in its response to these 5th RFPs, Nos.
199-200, 209-232, and 273-276, which seek additional details on educational courses Dr.
Schubert attended.
The duplicative Requests for information that is already being provided is
disproportionate given the information already provided and the searches already being
responded to and should be quashed.
C.

Overly Broad, Disproportionate Requests on Communications with Experts

RFPs 28-30, 34-42, and 52-54 ask for “any communications related to [S&N] business or
products sent to or received from” all of defendants’ experts, including Dr. Schubert’s, from
2006 to the present. These Requests are overly broad and disproportionate. S&N is providing
the expert disclosures, reports, and documents relied upon by its experts as required by the Texas
Rules of Civil Procedure. These open-ended Requests are not limited to the issues in this case.
They also seek communications protected by the attorney-client and/or attorney-work product
privileges, as some of these experts have prepared reports for S&N in other cases. Plaintiff will,
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of course, have an opportunity to depose S&N’s experts on their relationship with the company
and previous work performed.
RFPs 31-33 and 43-51 seek “any documents that discuss” the surgeon’s experts’ use of
the components Plaintiff received from 2006 to the present, and Dr. David Moore’s use of the R3
Metal Liner – a component Plaintiff did not even receive (RFPs 45, 48, and 51). These Requests
are overly broad and disproportionate. They require broad and expensive searches that add little
to the probative information that is provided by the expert reports and depositions.
D.

Redundant, Overly Broad, and Disproportionate and Irrelevant Requests on
Sales Rep and Surgeon Training

RFPs 55-199 and 265-272 seek documents on training of sales reps and surgeons. The
RFPs are redundant to the extent they seek information that has been or is being provided on the
training of Brian Childress and Dr. Schubert. They are overly broad and disproportionate to the
extent they are not limited to Childress and Schubert.
S&N has already provided and/or is producing the communications with Childress and
Shubert on these products, the training each received, and an abundance of documents on
training programs, business plans, sales meetings, and marketing campaigns. See RFPs on
marketing and related documents cited at pp. 7-8, supra; see also the Schubert training RFPs
identified at pp. 9-10. Additional materials being searched for and produced in Kemp and
Fleming include the sales rep training modules on the device components and off-label
promotion in Kemp 5th RFPs (Ex. “O”) 3-5, 6, 9, and 19-20 (documents on general training and
specific training topics requested by Plaintiff); Kemp 3rd RFPs to S&N (Ex. “M”) 9, 11, and 12
(sales rep training on device components and off-label promotion); Fleming 1st RFPs to S&N
(Ex. “B”) 269 (Childress’s calendar from 2005-2011), 270-283 (communications with Childress
and his sales team regarding design changes and intended use of the device components); 287
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(documents related to the 2007 training session for sales reps); Egea 1st RFPs to S&N 138
(Childress’s involvement in clinical studies); 160 (materials Childress allowed to show
surgeons), and 168 (documents relating to any product ideas generated by Childress).
These Requests are redundant to the extent they seek the same or substantially similar
information. They are disproportionate in that further searches are unlikely to yield information
sufficient to justify the effort and expense.
These RFPs also ask for information on the training of Territory and District Managers
and Field Marketing Directors. S&N is searching for and will produce the training materials for
the district managers and directors relevant to Schubert.

S&N is also searching for and

producing documents referencing TM/DM Manager or Field Marketing Director meetings from
2006–2016 Kemp 4th RFPs (Ex. “N”) 11-14.

To the extent the 5th RFPs seek additional

information, these requests are disproportionate and irrelevant.
RFPs 233-263 concern a training course that Dr. Schubert did not attend. These Requests
are irrelevant to this case, but S&N agreed to produce and search for and produce any responsive
documents to facilitate a corporate rep deposition on surgeon training involving the surgeon in
the Kemp case, Dr. Talbert. As part of a meet-and-confer on that deposition, S&N also agreed to
search for additional training materials for a course Dr. Schubert attended (contained in 5th RFPs
209-232), to search for the “Visit Agendas” for Dr. Schubert (5th RFPs 199-200), and to provide
documents on media training provided at the BHR launch meeting Dr. Schubert attended. S&N
is also searching for and will produce documents responsive to 5th RFPs 273-276, a seminar Dr.
Schubert attended at which BHR was discussed. S&N is producing training and educational
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materials related to Schubert and Childress, and any further searches are redundant and
disproportionate.3
E.

Redundant, Irrelevant and Disproportionate Requests on “Contracts with
HCPs”

RFP 277 seeks “any written contracts related to hip implants that Smith & Nephew
entered into with any health care provider in Dallas, Texas before September 28, 2009.” The
Request is not limited to Dr. Schubert or the facilities associated with Plaintiffs’ surgery. It is
overly broad and seeks irrelevant information. It is also disproportionate in that the expense of
the searches do not yield any probative information.
RFPS 278-326 seek communications with Baylor Hospital or North Central Surgical
Center (“NCSC”) regarding any pricing contracts between S&N and those entities. S&N has
already produced the contract with Baylor and has agreed to search for any contract with NCSC.
S&N has also agreed to search for and produce the communications exchanged with Baylor
and/or NCSC in the negotiation of those contracts. The remaining Requests are disproportionate
and/or irrelevant. RFPs 303-326 ask for documents showing whether S&N provided certain
information regarding the devices Plaintiff received to Baylor, particularly information regarding
the devices’ FDA-cleared or approved uses. There is no duty to provide this information to
Baylor. The duty to warn flows to the learned intermediary surgeon, Dr. Schubert. Plaintiffs’
experts testified that the intended use of these products was clear from the labeling S&N
provided. Further searches are irrelevant and disproportionate, especially considering that S&N
is producing the communications with Baylor surrounding negotiations for the contract.

3

RFPs 178-198 ask for “any communications with the FDA” regarding the BHR training program from 2005 to
2014. S&N has produced and continues to produce the training materials for Dr. Schubert and has already produced
the Annual Reports for the BHR System and the protocol for BHR System training. Any further searches for
communications are disproportionate and unduly burdensome.
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F.

“Documents Related to Previous Production”

S&N will search for and produce the attachments to SN_KEMP_000001 requested in
RFPs 328-336 and a “legible copy” of SN_KEMP_0356150. The remaining Requests in this
section, 327, 337-338, 340-343 are disproportionate and/or irrelevant. Plaintiff did not receive
an R3 liner, so the “R3 Compliance Video” (RFP 338) is irrelevant, and S&N has already
produced a video shown to sales reps as an example of R3 metal liner marketing. “Any
communications related to the Hemi Head Region Business Review” (RFP 337) is overly broad
and disproportionate, as are “all communications regarding the February 2011 publication” (RFP
340) and “all surgeon responses” to the “survey section” of the Tapered Modular Necks
presentation (RFP 341). S&N has produced the design and testing files for these devices, is
providing a list of all clinical studies sponsored or funded by S&N, and has produced documents
on the post-market surveillance on the performance of the devices, including extensive registry
data and communications regarding their withdrawal. S&N is also producing its investigation of
corrosion and taper-junction wear. These further searches are disproportionate, especially given
the information already provided.
G.

Redundant, Disproportionate “Training Agenda” Requests

RFPs 344-380 seek “sign in sheets and agendas for every Smith & Nephew event”
attended by Childress and members of his sales team and Dr. Schubert from 2005 to March
2012. These RFPs are overly broad and disproportionate. They are not limited to the products or
issues in the case. Further, S&N has produced or is searching for and will produce documents
related to Childress’s and Dr. Schubert’s training and relevant educational events they attended.
See discussion on pages 7-10, supra. Childress’s sales team had limited interaction with Dr.
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Schubert, and searches for additional documents related to the team members is disproportionate
and unduly burdensome.
H.

Irrelevant, Disproportionate, and Redundant Requests on Dr. Schubert’s
Relationship with S&N

Even before this suit was filed, S&N had produced its consulting contracts with Dr.
Schubert and the records showing the consulting work he performed and the payments he
received. RFPs 381-476 are irrelevant, disproportionate, and/or redundant. The great bulk of
these RFPs involve a “Focus on Excellence Training” course led by Dr. Schubert on June 27-29,
2007.4 S&N produced in the Hutchens case the records showing Dr. Schubert was paid $2,500
for eight hours work on this event. These records include Dr. Schubert’s and several S&N
employees’ certifications that these services were performed and that the amount paid was
reasonable.
S&N recently produced a spreadsheet showing the amount of consulting work budgeted
for Dr. Schubert as a consultant in 2008 as $20,000. A condensed copy of the spreadsheet is
attached as Ex. “AA.” The spreadsheet was generated in April 2008. The $20,000 appears in a
column entitled “Total Estimated Payment as Per Consulting Matrix.” The $20,000 is a budget,
not a payment. Plaintiff’s counsel has suggested, without support and in contradiction to the
actual documents, that the $20,000 budget amount was actually a payment to Dr. Schubert for
the June 2007 Focus on Excellence Training event, which, counsel alleges, did not actually take
place. The 5th RFPs include at least 82 Requests dedicated to this baseless allegation, including a
request for “any communications regarding the attendance” of the attendees at the June 2007
presentation, the attendees’ travel arrangements and calendars, and the materials Dr. Schubert
used at the June 2007 presentation.
4

Dr. Schubert submitted work reports for services actually performed and was reimbursed at his contract rate.
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There is no basis for these burdensome Requests. The documents produced years ago
show the amount that Dr. Schubert was paid and the services he performed. There is no
evidentiary support for the accusation that the 2007 presentation was a sham, and these RFPs
should be quashed.
RFPs 468-476 are overly broad and disproportionate. There is no reasonable basis to
search for “anything created for” Dr. Schubert from 2006-2013. This is especially so given that
almost all of Dr. Schubert’s consulting work involved knee implants. Plaintiffs have already
been provided a description of the consulting services Dr. Schubert performed.
I.

“Celebrity Endorsements” are Irrelevant and Disproportionate

RFPs 477-488 seek a consulting agreement with Mark Cuban, documents relating to Mr.
Cuban’s hip implant surgery, communications between S&N and any sales rep regarding Mark
Cuban’s endorsement, and advertisements involving Mark Cuban or Martha Stewart (who also
received a BHR implant). These RFPs have nothing to do with this case. Dr. Schubert did not
rely on Mark Cuban or Martha Stewart in deciding to use these implants. Plaintiff did not testify
that he saw these advertisements or even knew about them.
J.

“Compliance Monitoring”

In 2007, S&N entered into a Deferred Prosecution Agreement (“DPA”) with the United
States Department of Justice (“DOJ”). S&N agreed to restructure its consulting contracts to
document fair value for any monies paid to surgeon consultants. S&N agreed to a federal
monitor, who reviewed S&N’s contracts and payments to surgeons. S&N complied with the
program, and the indictment was dismissed.
In RFPs 489-525, Plaintiff seeks to audit the federal monitor’s activity and S&N’s
compliance with the federal monitoring program. Plaintiff seeks reports to the monitor and
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employee training provided under the program.

These Requests are irrelevant and

disproportionate. Again, S&N has produced the relevant information on Dr. Schubert, including
his consulting contracts, the payments made to him, and the documents describing the services
he performed.

S&N is producing and is searching for a host of training and educational

information involving Childress, including product training on off-label promotion. These RFPs
on compliance with the federal monitoring program are a fishing expedition into irrelevant and
prejudicial issues.
K.

“Miscellaneous”

RFPs 525-536 seek any communications between S&N, Childress, or “any [S&N]
independent contractor” on any topic with Dr. Schubert’s wife, Linda Schubert, M.D., from 2005
to the present. These RFPs are totally irrelevant, overly broad, and disproportionate. There is no
limitation on them whatsoever. Plaintiff should not be allowed to conduct an intrusive fishing
expedition into Dr. Schubert’s wife’s communications.
RFPs 537-544 seek any video showing a revision surgery involving various S&N hip
implants. These RFPs are irrelevant and disproportionate as well.
VI.

CONCLUSION AND PRAYER
Plaintiff was given 700,000 pages of documents and two depositions of the sales rep,

Childress, and the surgeon, Dr. Schubert, before this case even started. S&N has now produced
over 1.4 million pages of documents in Kemp and Fleming and a significant volume remains to
be produced, at considerable expense, to respond to the no fewer than 5,535 RFPs already
served.

With the limited exceptions identified at the outset of this Motion, the RFPs are

redundant, overly broad, seek irrelevant information, and are disproportionate to the needs of the
case.
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S&N respectfully prays that this Court grant this Motion for Protection as to Requests
No. 1-198, 201-208, 264-272, 277-327, and 337-544, and order that these requests be quashed.
Respectfully submitted,
By:

/s/ Brian P. Johnson
Brian P. Johnson
TX Bar No. 10685700
Kealy C. Sehic
TX Bar No. 24040688
JOHNSON, TRENT & TAYLOR, LLP
919 Milam, Suite 1500
Houston, Texas 77002
(713) 222-2323 (Telephone)
(713) 222-2226 (Facsimile)
bjohnson@johnsonsontrent.com
ksehic@johnsontrent.com
Kim E. Moore (La. Bar No. 18653)
David W. O’Quinn (La. Bar No. 18366)
Leila A. D’Aquin (TX Bar No. 00789882)
Sarah Segrest-Jay (La. Bar No. 32476)
Kelly E. Brilleaux (La. Bar No. 33030
IRWIN FRITCHIE URQUHART & MOORE, LLC
400 Poydras Street, 27th Floor
New Orleans, Louisiana 70130
(504) 310-2100 (Telephone)
(504) 310-2101 (Facsimile)
kmoore@irwinllc.com
doquinn@irwinllc.com
ldaquin@irwinllc.com
ssegrestjay@irwinllc.com
kbrilleaux@irwinllc.com
ATTORNEYS FOR DEFENDANT
SMITH & NEPHEW, INC.

CERTIFICATE OF CONFERENCE
I hereby certify that on this, the 15th day of April, 2020, I conferred with Kip Petroff,
attorney for Plaintiffs. Being unable to reach an agreement as to the disputes at issue, he
informed me that his client is opposed to the relief requested in this motion.
/s/ Brian P. Jonson
Brian P. Johnson
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CERTIFICATE OF SERVICE
I certify that, in accordance with the Texas Rules of Civil Procedure, a true and correct
copy of the foregoing document was served upon the following counsel of record on the 16th day
of April 2020 via e-service:
Kip Petroff
Caio Formenti
LAW OFFICE OF KIP PETROFF
8150 North Central Expressway,
Suite 500
Dallas, Texas 75206
kpetroff@petroffassociates.com
caio@kippetroff.com

David Criss
Alexandra Sallade
CRISS LAW GROUP, PLLC
12222 Merit Drive, Suite 1350
Dallas, Texas 75251
dcriss@criss-law.com
alexandra@criss-law.com

Kristopher A. Bonham
K. Bonham, PLLC
307 Pine Circle
Boca Raton, FL 33432
kris@kippetroff.com

/s/ Brian P. Johnson
Brian P. Johnson
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CAUSE NO. DC-18-08923
TRACY FLEMING and
NORMA EGEA

§
IN THE DISTRICT COURT OF
§
§
Plaintiffs,
§
§
vs.
§
DALLAS COUNTY, TEXAS
§
BRIAN CHILDRESS; NEYLU, INC.;
§
RICHARD D. SCHUBERT, M.D., and;
§
SMITH & NEPHEW, INC.,
§
§
Defendants.
§
192nd JUDICIAL DISTRICT
PLAINTIFF TRACY FLEMING’S FIFTH REQUESTS FOR PRODUCTION TO
DEFENDANT SMITH & NEPHEW, INC.
TO: DEFENDANT SMITH & NEPHEW, INC., through its attorney of record, Mr. Brian
Johnson, at Johnson, Trent, West & Taylor, L.L.P., 919 Milam Street, Suite 1500, Houston, Texas
77002.
Pursuant to Texas Rule of Civil Procedure 196, Plaintiff TRACY FLEMING requests that
YOU produce for inspection and copying the documents and other tangible items listed below if
they are in your actual or constructive possession, custody, or control. Pursuant to Texas Rule of Civil
Procedure 196.2(a), please produce them at the Law Office of Kip Petroff, 8150 N. Central
Expressway, Suite 500, Dallas, Texas 75206 within thirty-one (31) days from the date on which
this Request is served.
INSTRUCTIONS
DEFENDANT is requested to produce these documents in the order in which they are kept
in DEFENDANT’S files or in an order in which they correspond with the individual categories in
the following requests. DEFENDANT is also requested to produce attachments, enclosures, and
appendices if such exist along with the original documents in DEFENDANT’S business record
files. For all written communications, please produce all preceding and succeeding
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EXHIBIT "A"

communications. A request for documents or other tangible things includes all electronically stored
information and similar electronic or magnetic data, including deleted items.
DEFENDANT is respectfully reminded that Tex. R. Civ. P. 196.2(b) requires an individual
response “with respect to each item or category of items” requested below. Pursuant to Tex. R.
Civ. P. 196.3(c), DEFENDANT is requested to produce these documents in the order in which
they are kept in DEFENDANT’S files or organize them and label them to correspond with the
individual categories in the following requests. DEFENDANT is requested to produce the
documents, tangible things, videos, DVDs, recordings, and other data compilations that are in the
DEFENDANT’S actual or constructive possession, custody, or control for inspection or
photocopying no later than the first business day after the expiration of thirty days after the date
you receive this document. Plaintiff does not seek sensitive personally identifiable information about
other patients who have suffered injuries from or made complaints about YOUR products, and YOU
may redact sensitive personally identifiable information that would identify those patients.
DEFENDANT is requested to state objections and assert privileges as required and, as
appropriate, state that: (1) production, inspection, or other requested action will be permitted as
requested; (2) the requested items are being served on the requesting party with the response; (3)
production, inspection, or other requested action will take place at a specified time and place, if
the responding party is objecting to the time and place of production; or (4) no items have been
identified—after a diligent search—that are responsive to the request. TEX. R. CIV. P. 196.2(b). If
DEFENDANT objects, DEFENDANT is requested to state “the extent to which the party is
refusing to comply with the request.” TEX. R. CIV. P. 193.2(b).
These discovery requests are to be considered as continuing, and the DEFENDANT is
requested to provide any additional information that the DEFENDANT, or any other person acting
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on the DEFENDANT’S behalf, hereafter may obtain which will augment or otherwise modify any of
the DEFENDANT’S responses. Supplemental responses must be served upon the undersigned
reasonably promptly after receipt of any such information.
The numbered “Sections” below are for the convenience of counsel and the Court, if
necessary, and should not be considered a descriptive part of the Discovery Requests that follow that
heading.
Definitions
A.

“Baylor
Contract”
shall
refer
Smith&Nephew_Fleming_0034861.

B.

“BRIAN CHILDRESS” shall mean Defendants Brian Childress and Neylu, Inc.

C.

“DEFENDANT” shall mean Smith & Nephew, Inc., as well as any agents, affiliates,
subsidiaries, or parent companies of that entity.

D.

“DOCUMENT(S)” means all handwritten, printed, photo-stat, recorded, written, graphic,
photographic, magnetic, or electronic matter (including, without limitation, audio and/or
video recordings, electronic mail and material for computer use), including all original and
duplicates, as defined in the Texas Code of Civil Procedure and includes the original or a
copy of handwriting, typewriting, printing and every other means of recording upon any
tangible thing and form of communicating or representation including computer hard disks,
letters, words, pictures, sounds, or symbols or combinations of them.

E.

“North Central Surgical Center” shall refer to North Central Surgical Center, LLP.

F.

“SAP” refers to the SAP database described by Mr. Ken McIntosh in his November 2019
deposition. See Deposition Exhibit 98 to Mr. Ken Anderson’s deposition testimony from
November 26, 2019

G.

“Smith & Nephew” shall mean and refer to Smith & Nephew, Inc., Smith & Nephew plc,
and Smith & Nephew Orthopaedics, Ltd., as well as any employee, agent, affiliate, parent
company, or subsidiary of those companies.

H.

“Media” refers to audio and visual media, including computer files containing audio or video
in any digital format.

I.

“YOU”, “YOURS”, and “YOUR” shall mean Smith & Nephew, Inc., as well as any
agents, affiliates, subsidiaries, or parent companies of that entity.
I.

1.

to

the

document

produced

as

Mod Head / R3 Metal Liner Promotion

Produce any communications from 2006–2009 discussing the use of the Modular Femoral
Head in total hip arthroplasties that YOU sent to U.S.-based orthopedic surgeons.
RESPONSE:
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2.

Produce any communications from 2006–2009 discussing the use of the Modular Femoral
Head in total hip arthroplasties that YOU sent to Dr. Richard Schubert.
RESPONSE:

3.

Produce any communications from 2006–2009 discussing the use of the Modular Femoral
Head in total hip arthroplasties that BRIAN CHILDRESS sent to Dr. Richard Schubert.
RESPONSE:

4.

Produce any communications from 2006–2009 discussing the use of the R3 Metal Liner in
total hip arthroplasties (not total hip resurfacings) that YOU or YOUR sales representatives
sent to U.S.-based orthopedic surgeons.
RESPONSE:

5.

Produce any communications from 2006–2009 discussing the use of the R3 Metal Liner in
total hip arthroplasties (not total hip resurfacings) that YOU sent to Dr. Richard Schubert.
RESPONSE:

6.

Produce any communications from 2006–2009 discussing the use of the R3 Metal Liner in
total hip arthroplasties (not total hip resurfacings) that BRIAN CHILDRESS sent to Dr.
Richard Schubert.
RESPONSE:

7.

Produce any communications from 2006–2009 discussing the use of the BHR Acetabular
Cup in total hip arthroplasties (not total hip resurfacings) that YOU or YOUR sales
representatives sent to U.S.-based orthopedic surgeons.
RESPONSE:

8.

Produce any communications from 2006–2009 discussing the use of the BHR Acetabular
Cup in total hip arthroplasties (not total hip resurfacings) that YOU sent to Dr. Richard
Schubert.
RESPONSE:

9.

Produce any communications from 2006–2009 discussing the use of the BHR Acetabular
Cup in total hip arthroplasties (not total hip resurfacings) that BRIAN CHILDRESS sent
to Dr. Richard Schubert.
RESPONSE:
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10.

Produce any communications from 2010–2012 discussing the use of the Modular Femoral
Head in total hip arthroplasties that YOU or YOUR sales representatives sent to U.S.-based
orthopedic surgeons.
RESPONSE:

11.

Produce any communications from 2010–2012 discussing the use of the Modular Femoral
Head in total hip arthroplasties that YOU sent to Dr. Richard Schubert.
RESPONSE:

12.

Produce any communications from 2010–2012 discussing the use of the Modular Femoral
Head in total hip arthroplasties that BRIAN CHILDRESS sent to Dr. Richard Schubert.
RESPONSE:

13.

Produce any communications from 2010–2012 discussing the use of the R3 Metal Liner in
total hip arthroplasties (not total hip resurfacings) that YOU or YOUR sales representatives
sent to U.S.-based orthopedic surgeons.
RESPONSE:

14.

Produce any communications from 2010–2012 discussing the use of the R3 Metal Liner in
total hip arthroplasties (not total hip resurfacings) that YOU sent to Dr. Richard Schubert.
RESPONSE:

15.

Produce any communications from 2010–2012 discussing the use of the R3 Metal Liner in
total hip arthroplasties (not total hip resurfacings) that BRIAN CHILDRESS sent to Dr.
Richard Schubert.
RESPONSE:

16.

Produce any communications from 2010–2012 discussing the use of the BHR Acetabular
Cup in total hip arthroplasties (not total hip resurfacings) that YOU or YOUR sales
representatives sent to U.S.-based orthopedic surgeons.
RESPONSE:

17.

Produce any communications from 2010–2012 discussing the use of the BHR Acetabular
Cup in total hip arthroplasties (not total hip resurfacings) that YOU sent to Dr. Richard
Schubert.
RESPONSE:
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18.

Produce any communications from 2010–2012 discussing the use of the BHR Acetabular
Cup in total hip arthroplasties (not total hip resurfacings) that BRIAN CHILDRESS sent
to Dr. Richard Schubert.
RESPONSE:

19.

Produce any communications from 2013–2015 discussing the use of the Modular Femoral
Head in total hip arthroplasties that YOU or YOUR sales representatives sent to U.S.-based
orthopedic surgeons.
RESPONSE:

20.

Produce any communications from 2013–2015 discussing the use of the Modular Femoral
Head in total hip arthroplasties that YOU sent to Dr. Richard Schubert.
RESPONSE:

21.

Produce any communications from 2013–2015 discussing the use of the Modular Femoral
Head in total hip arthroplasties that BRIAN CHILDRESS sent to Dr. Richard Schubert.
RESPONSE:

22.

Produce any communications from 2013–2015 discussing the use of the R3 Metal Liner in
total hip arthroplasties (not total hip resurfacings) that YOU or YOUR sales representatives
sent to U.S.-based orthopedic surgeons.
RESPONSE:

23.

Produce any communications from 2013–2015 discussing the use of the R3 Metal Liner in
total hip arthroplasties (not total hip resurfacings) that YOU sent to Dr. Richard Schubert.
RESPONSE:

24.

Produce any communications from 2013–2015 discussing the use of the R3 Metal Liner in
total hip arthroplasties (not total hip resurfacings) that BRIAN CHILDRESS sent to Dr.
Richard Schubert.
RESPONSE:

25.

Produce any communications from 2013–2015 discussing the use of the BHR Acetabular
Cup in total hip arthroplasties (not total hip resurfacings) that YOU or YOUR sales
representatives sent to U.S.-based orthopedic surgeons.
RESPONSE:
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26.

Produce any communications from 2013–2015 discussing the use of the BHR Acetabular
Cup in total hip arthroplasties (not total hip resurfacings) that YOU sent to Dr. Richard
Schubert.
RESPONSE:

27.

Produce any communications from 2013–2015 discussing the use of the BHR Acetabular
Cup in total hip arthroplasties (not total hip resurfacings) that BRIAN CHILDRESS sent
to Dr. Richard Schubert.
RESPONSE:
II.

28.

Expert Witnesses Communications

Produce any communications related to Smith & Nephew business or products that YOU
sent to or received from Roger Emerson, Jr., M.D., Plano, Texas, from 2006–2009.
RESPONSE:

29.

Produce any communications related to Smith & Nephew business or products that YOU
sent to or received from Roger Emerson, Jr., M.D., Plano, Texas, from 2010–2012.
RESPONSE:

30.

Produce any communications related to Smith & Nephew business or products that YOU
sent to or received from Roger Emerson, Jr., M.D., Plano, Texas, from 2013–present.
RESPONSE:

31.

Produce any documents that discuss Roger Emerson, Jr., M.D.’s use of the Modular
Femoral Head, BHR Acetabular Cup, or R3 Metal Liner from 2006–2009.
RESPONSE:

32.

Produce any documents that discuss Roger Emerson, Jr., M.D.’s use of the Modular
Femoral Head, BHR Acetabular Cup, or R3 Metal Liner from 2010–2012.
RESPONSE:

33.

Produce any documents that discuss Roger Emerson, Jr., M.D.’s use of the Modular
Femoral Head, BHR Acetabular Cup, or R3 Metal Liner from 2013–present.
RESPONSE:
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34.

Produce any communications related to Smith & Nephew business or products that YOU
sent to or received from Kerry Knapp, Flagstaff, Arizona, from 2006–2009.
RESPONSE:

35.

Produce any communications related to Smith & Nephew business or products that YOU
sent to or received from Kerry Knapp, Flagstaff, Arizona, from 2010–2012.
RESPONSE:

36.

Produce any communications related to Smith & Nephew business or products that YOU
sent to or received from Kerry Knapp, Flagstaff, Arizona, from 2013–present.
RESPONSE:

37.

Produce any communications related to Smith & Nephew business or products that YOU
sent to or received from Stephen D. Cook, Ph.D., Metairie, Louisiana, from 2006–2009.
RESPONSE:

38.

Produce any communications related to Smith & Nephew business or products that YOU
sent to or received from Stephen D. Cook, Ph.D., Metairie, Louisiana, from 2010–2012.
RESPONSE:

39.

Produce any communications related to Smith & Nephew business or products that YOU
sent to or received from Stephen D. Cook, Ph.D., Metairie, Louisiana, from 2013–present.
RESPONSE:

40.

Produce any communications related to Smith & Nephew business or products that YOU
sent to or received from K. David Moore, M.D., Birmingham, Alabama, from 2006–2009.
RESPONSE:

41.

Produce any communications related to Smith & Nephew business or products that YOU
sent to or received from K. David Moore, M.D., Birmingham, Alabama, from 2010–2012.
RESPONSE:

42.

Produce any communications related to Smith & Nephew business or products that YOU
sent to or received from K. David Moore, M.D., Birmingham, Alabama, from 2013–
present.
RESPONSE:
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43.

Produce any documents that discuss K. David Moore, M.D.’s use of the Modular Femoral
Head from 2006–2009.
RESPONSE:

44.

Produce any documents that discuss K. David Moore, M.D.’s use of the BHR Acetabular
Cup from 2006–2009.
RESPONSE:

45.

Produce any documents that discuss K. David Moore, M.D.’s use of the R3 Metal Liner
from 2006–2009.
RESPONSE:

46.

Produce any documents that discuss K. David Moore, M.D.’s use of the Modular Femoral
Head from 2010–2012.
RESPONSE:

47.

Produce any documents that discuss K. David Moore, M.D.’s use of the BHR Acetabular
Cup from 2010–2012.
RESPONSE:

48.

Produce any documents that discuss K. David Moore, M.D.’s use of the R3 Metal Liner
from 2010–2012.
RESPONSE:

49.

Produce any documents that discuss K. David Moore, M.D.’s use of the Modular Femoral
Head from 2013–present.
RESPONSE:

50.

Produce any documents that discuss K. David Moore, M.D.’s use of the BHR Acetabular
Cup from 2013–present.
RESPONSE:

51.

Produce any documents that discuss K. David Moore, M.D.’s use of the R3 Metal Liner
from 2013–present.
RESPONSE:
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52.

Produce any communications related to Smith & Nephew business or products that YOU
sent to or received from David L. West, Ph.D., MPH, Vernon Hills, Illinois, from 2006–
2009.
RESPONSE:

53.

Produce any communications related to Smith & Nephew business or products that YOU
sent to or received from David L. West, Ph.D., MPH, Vernon Hills, Illinois, from 2010–
2012.
RESPONSE:

54.

Produce any communications related to Smith & Nephew business or products that YOU
sent to or received from David L. West, Ph.D., MPH, Vernon Hills, Illinois, from 2013–
present.
RESPONSE:
III.

55.

Training of Sales Rep and Surgeons

Documents of any kind that explain or describe any training that BRIAN CHILDRESS
underwent before the date of the Plaintiff’s surgery on the topic of the promotion of
orthopedic devices, including Take the Gloves Off.
RESPONSE:

56.

Documents of any kind that explain or describe any training that BRIAN CHILDRESS
underwent before the date of the Plaintiff’s surgery on the topic of off-label use or off-label
promotion of Smith & Nephew devices. (For an example of the type of training on offlabel use asked about here, see SN_Kemp-0356154).
RESPONSE:

57.

Documents of any kind that explain or describe any training that BRIAN CHILDRESS
underwent before the date of the Plaintiff’s surgery on the topic of complaint reporting.
RESPONSE:

58.

Documents of any kind that explain or describe any training that BRIAN CHILDRESS
underwent before the date of the Plaintiff’s surgery on the topic of Compliance.
RESPONSE:

59.

Documents of any kind that explain or describe any training that BRIAN CHILDRESS
underwent before the date of the Plaintiff’s surgery on the topic of the Modular Femoral
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Head and Modular Neck Sleeve (including but not limited to product knowledge suites and
Focus on Excellence).
RESPONSE:
60.

Documents of any kind that explain or describe any training that BRIAN CHILDRESS
underwent before the date of the Plaintiff’s surgery on the topic of the R3 Metal Liner
(including but not limited to product knowledge suites and Focus on Excellence).
RESPONSE:

61.

Documents of any kind that explain or describe any training that BRIAN CHILDRESS
underwent before the date of the Plaintiff’s surgery on the topic of the Birmingham Hip
Resurfacing System (including but not limited to product knowledge suites and Focus on
Excellence).
RESPONSE:

62.

Documents of any kind that explain or describe any training that BRIAN CHILDRESS
underwent before the date of the Plaintiff’s surgery on the topic of BHR Colour Code
System (including but not limited to product knowledge suites and Focus on Excellence).
RESPONSE:

63.

Documents of any kind that explain or describe any training that BRIAN CHILDRESS
underwent before the date of the Plaintiff’s surgery at National Sales Meetings (including
but not limited to product knowledge suites and Focus on Excellence).
RESPONSE:

64.

Documents of any kind that explain or describe any training that BRIAN CHILDRESS
underwent as part of any of the training programs described in Hutchens(SN)-0087878 at
0087892, 0087901.
RESPONSE:

65.

Documents of any kind that explain or describe the specific training that was available to
BRIAN CHILDRESS before the date of the Plaintiff’s surgery as part of any of the training
programs described in Hutchens(SN)-0087878 at 0087892, 0087901.
RESPONSE:

66.

Documents of any kind that explain or describe the results of any training tests that BRIAN
CHILDRESS took before the date of the Plaintiff’s surgery.
RESPONSE:
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67.

Documents of any kind that explain or describe any honors or awards related to the sale or
promotion of S&N orthopedic devices that BRIAN CHILDRESS received on or before the
date of the Plaintiff’s surgery.
RESPONSE:

68.

Documents of any kind that explain or describe any honors or awards related to the sale or
promotion of S&N orthopedic devices that BRIAN CHILDRESS received after the date of
the Plaintiff’s surgery.
RESPONSE:

69.

Documents of any kind that explain or describe any training or education that BRIAN
CHILDRESS received from any Field Marketing Directors who had responsibility for the
training of the Sales Reps from 2006–2016.
RESPONSE:

70.

Documents of any kind that explain or describe any training or education that any Field
Marketing Directors received on or before the date of the Plaintiff’s surgery, including but
not limited to “Train the Trainer” training.
RESPONSE:

71.

Documents of any kind that explain or describe any training or education that any Field
Marketing Directors received on or before the date of the Plaintiff’s surgery on the topic
of promotion of orthopedic devices, including Take the Gloves Off.
RESPONSE:

72.

Documents of any kind that explain or describe any training or education that any Field
Marketing Directors received on or before the date of the Plaintiff’s surgery on the topic
of off-label use of Smith & Nephew devices.
RESPONSE:

73.

Documents of any kind that explain or describe any training or education that any Field
Marketing Directors received on or before the date of the Plaintiff’s surgery on the topic
of off-label promotion or use of Smith & Nephew devices. (For an example of the type of
training on off-label use asked about here, see SN_Kemp-0356154).
RESPONSE:
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74.

Documents of any kind that explain or describe any training that BRIAN CHILDRESS
underwent as part of any “Role Play” training. (For an example of “Role Play” training
asked about here, see SN_Kemp-0356154).
RESPONSE:

75.

Video recordings of any kind that depict any training that BRIAN CHILDRESS underwent
as part of any “Role Play” training. (For an example of “Role Play” training asked about
here, see SN_Kemp-0356154).
RESPONSE:

76.

Video recordings of any kind that depict any “Role Play” training on hip implants that were
available to YOUR sales reps before the date of Plaintiff’s hip implant surgery. (For an
example of “Role Play” training asked about here, see SN_Kemp-0356154).
RESPONSE:

77.

Documents of any kind that explain or describe any training or education that any Field
Marketing Directors received on or before the date of the Plaintiff’s surgery on the topic
of complaint reporting.
RESPONSE:

78.

Documents of any kind that explain or describe any training or education that any Field
Marketing Directors received on or before the date of the Plaintiff’s surgery on the topic
of compliance.
RESPONSE:

79.

Documents of any kind that explain or describe any training or education that any Field
Marketing Directors received on or before the date of the Plaintiff’s surgery on the topic
of the Modular Femoral Head and Modular Neck Sleeve (including but not limited to
product knowledge suites and Focus on Excellence).
RESPONSE:

80.

Documents of any kind that explain or describe any training or education that any Field
Marketing Directors received on or before the date of the Plaintiff’s surgery on the topic
of the R3 Metal Liner (including but not limited to product knowledge suites and Focus on
Excellence).
RESPONSE:

81.

Documents of any kind that explain or describe any training or education that any Field
Marketing Directors received on or before the date of the Plaintiff’s surgery on the topic
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of the Birmingham Hip Resurfacing System (including but not limited to product
knowledge suite and Focus on Excellence).
RESPONSE:
82.

Documents of any kind that explain or describe any training or education that any Field
Marketing Directors received on or before the date of the Plaintiff’s surgery on the topic
of the BHR Colour Code system (including but not limited to product knowledge suite and
Focus on Excellence).
RESPONSE:

83.

Documents of any kind that explain or describe any training or education that any Field
Marketing Directors received on or before the date of the Plaintiff’s surgery at National
Sales Meetings Trainings.
RESPONSE:

84.

Documents of any kind that explain or describe any training or education that any Field
Marketing Directors received on or before the date of the Plaintiff’s surgery on the topic
of the training programs described in Hutchens(SN)-0087878 at 0087892, 0087901.
RESPONSE:

85.

Any documents explaining the training of U.S. surgeons on the implantation of the BHR
System before the date of Plaintiff’s hip implant surgery.
RESPONSE:

86.

Any documents explaining the training of U.S. surgeons on conversion of a BHR to a total
hip arthroplasty before the date of Plaintiff’s hip implant surgery.
RESPONSE:

87.

Any documents explaining the training of U.S. surgeons on the implantation of the R3 cup
and metal liner before the date of Plaintiff’s hip implant surgery.
RESPONSE:

88.

Any documents explaining the training of U.S. surgeons on conversion of an R3 cup and
metal liner resurfacing implant to a total hip arthroplasty before the date of Plaintiff’s hip
implant surgery.
RESPONSE:
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89.

Any documents explaining the training of U.S. surgeons on the implantation of an R3 cup
and metal liner with a Modular Femoral (“Hemi”) Head and Sleeve and the Synergy stem
before the date of Plaintiff’s hip implant surgery.
RESPONSE:

90.

Any documents explaining the training of U.S. surgeons on the implantation of an R3 cup
and metal liner with Modular Femoral (“Hemi”) Head and Sleeve and the Anthology stem
before the date of Plaintiff’s hip implant surgery.
RESPONSE:

91.

Any documents explaining the training of U.S. surgeons on the implantation of an R3 cup
and metal liner with Modular Femoral (“Hemi”) Head and Sleeve and the Echelon stem
before the date of Plaintiff’s hip implant surgery.
RESPONSE:

92.

Any documents explaining the training of U.S. surgeons on the implantation of an R3 cup
and metal liner with Birmingham Hip Modular Head and the Synergy stem before the date
of Plaintiff’s hip implant surgery.
RESPONSE:

93.

Any documents explaining the training of U.S. surgeons on the implantation of an R3 cup
and metal liner with Birmingham Hip Modular Head and the Anthology stem before the
date of Plaintiff’s hip implant surgery.
RESPONSE:

94.

Any documents explaining the training of U.S. surgeons on the implantation of an R3 cup
and metal liner with Birmingham Hip Modular Head and the Echelon stem before the date
of Plaintiff’s hip implant surgery.
RESPONSE:

95.

Any documents explaining the training of U.S. surgeons on the implantation of a BHR
Acetabular Cup with Modular Femoral (“Hemi”) Head and Sleeve and the Synergy stem
before the date of Plaintiff’s hip implant surgery.
RESPONSE:

96.

Any documents explaining the training of U.S. surgeons on the implantation of a BHR
Acetabular Cup with Modular Femoral (“Hemi”) Head and Sleeve and the Anthology stem
before the date of Plaintiff’s hip implant surgery.
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RESPONSE:
97.

Any documents explaining the training of U.S. surgeons on the implantation of a BHR
Acetabular Cup with Modular Femoral (“Hemi”) Head and Sleeve and the Echelon stem
before the date of Plaintiff’s hip implant surgery.
RESPONSE:

98.

Any documents explaining the training of U.S. surgeons on the implantation of a BHR
Acetabular Cup with Birmingham Hip Modular Head and the Synergy stem before the date
of Plaintiff’s hip implant surgery.
RESPONSE:

99.

Any documents explaining the training of U.S. surgeons on the implantation of a BHR
Acetabular Cup with Birmingham Hip Modular Head and the Anthology stem before the
date of Plaintiff’s hip implant surgery.
RESPONSE:

100.

Any documents explaining the training of U.S. surgeons on the implantation of a BHR
Acetabular Cup with Birmingham Hip Modular Head and the Echelon stem before the date
of Plaintiff’s hip implant surgery.
RESPONSE:

101.

Any documents explaining the training of U.S. surgeons on the implantation of the Modular
Femoral (“Hemi”) Head and Sleeve before the date of Plaintiff’s hip implant surgery.
RESPONSE:

102.

Any documents explaining the training of U.S. surgeons on the implantation of the
Birmingham Hip Modular Head before the date of Plaintiff’s hip implant surgery.
RESPONSE:

103.

Any documents explaining the training of Dr. Richard Schubert on the implantation of the
BHR System before the date of Plaintiff’s hip implant surgery.
RESPONSE:

104.

Any documents explaining the training of Dr. Richard Schubert on conversion of a BHR
to a total hip arthroplasty before the date of Plaintiff’s hip implant surgery.
RESPONSE:
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105.

Any documents explaining the training of Dr. Richard Schubert on the implantation of the
R3 cup and metal liner before the date of Plaintiff’s hip implant surgery.
RESPONSE:

106.

Any documents explaining the training of Dr. Richard Schubert on conversion of an R3
cup and metal liner resurfacing implant to a total hip arthroplasty before the date of
Plaintiff’s hip implant surgery.
RESPONSE:

107.

Any documents explaining the training of Dr. Richard Schubert on the implantation of an
R3 cup and metal liner with a Modular Femoral (“Hemi”) Head and Sleeve and the Synergy
stem before the date of Plaintiff’s hip implant surgery.
RESPONSE:

108.

Any documents explaining the training of Dr. Richard Schubert on the implantation of a
R3 cup and metal liner with a Modular Femoral (“Hemi”) Head and Sleeve and the
Anthology stem before the date of Plaintiff’s hip implant surgery.
RESPONSE:

109.

Any documents explaining the training of Dr. Richard Schubert on the implantation of a
R3 cup and metal liner with a Modular Femoral (“Hemi”) Head and Sleeve and the Echelon
stem before the date of Plaintiff’s hip implant surgery.
RESPONSE:

110.

Any documents explaining the training of Dr. Richard Schubert on the implantation of an
R3 cup and metal liner with Birmingham Hip Modular Head and the Synergy stem before
the date of Plaintiff’s hip implant surgery.
RESPONSE:

111.

Any documents explaining the training of Dr. Richard Schubert on the implantation of an
R3 cup and metal liner with Birmingham Hip Modular Head and the Anthology stem
before the date of Plaintiff’s hip implant surgery.
RESPONSE:

112.

Any documents explaining the training of Dr. Richard Schubert on the implantation of an
R3 cup and metal liner with Birmingham Hip Modular Head and the Echelon stem before
the date of Plaintiff’s hip implant surgery.
RESPONSE:
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113.

Any documents explaining the training of Dr. Richard Schubert on the implantation of a
BHR Acetabular Cup with a Modular Femoral (“Hemi”) Head and Sleeve and the Synergy
stem before the date of Plaintiff’s hip implant surgery.
RESPONSE:

114.

Any documents explaining the training of Dr. Richard Schubert on the implantation of a
BHR Acetabular Cup with a Modular Femoral (“Hemi”) Head and Sleeve and the
Anthology stem before the date of Plaintiff’s hip implant surgery.
RESPONSE:

115.

Any documents explaining the training of Dr. Richard Schubert on the implantation of a
BHR Acetabular Cup with a Modular Femoral (“Hemi”) Head and Sleeve and the Echelon
stem before the date of Plaintiff’s hip implant surgery.
RESPONSE:

116.

Any documents explaining the training of Dr. Richard Schubert on the implantation of a
BHR Acetabular Cup with a Birmingham Hip Modular Head and the Synergy stem before
the date of Plaintiff’s hip implant surgery.
RESPONSE:

117.

Any documents explaining the training of Dr. Richard Schubert on the implantation of a
BHR Acetabular Cup with a Birmingham Hip Modular Head and the Anthology stem
before the date of Plaintiff’s hip implant surgery.
RESPONSE:

118.

Any documents explaining the training of Dr. Richard Schubert on the implantation of a
BHR Acetabular Cup with a Birmingham Hip Modular Head and the Echelon stem before
the date of Plaintiff’s hip implant surgery.
RESPONSE:

119.

Any documents explaining the training of Dr. Richard Schubert on the implantation of the
Modular Femoral (“Hemi”) Head and Sleeve before the date of Plaintiff’s hip implant
surgery.
RESPONSE:

120.

Any documents explaining the training of Dr. Richard Schubert on the implantation of the
Birmingham Hip Modular Head before the date of Plaintiff’s hip implant surgery.
RESPONSE:
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121.

Any documents explaining the training of U.S. surgeons on the intended uses of the BHR
System before the date of Plaintiff’s hip implant surgery.
RESPONSE:

122.

Any documents explaining the training of Dr. Richard Schubert on the intended uses of the
BHR System before the date of Plaintiff’s hip implant surgery.
RESPONSE:

123.

Any documents explaining the training of U.S. surgeons on the intended uses of the
Modular Femoral Head before the date of Plaintiff’s hip implant surgery.
RESPONSE:

124.

Any documents explaining the training of Dr. Richard Schubert on the intended uses of the
Modular Femoral Head before the date of Plaintiff’s hip implant surgery.
RESPONSE:

125.

Any documents explaining the training of U.S. surgeons on the intended uses of the R3
Metal Liner before the date of Plaintiff’s hip implant surgery.
RESPONSE:

126.

Any documents explaining the training of Dr. Richard Schubert on the intended uses of the
R3 Metal Liner before the date of Plaintiff’s hip implant surgery.
RESPONSE:

127.

Any documents explaining the training of U.S. surgeons on conversion of a BHR to a total
hip arthroplasty using a R3 cup and metal liner with Modular Femoral (“Hemi”) Head and
Sleeve and the Synergy stem before the date of Plaintiff’s hip implant surgery.
RESPONSE:

128.

Any documents explaining the training of U.S. surgeons on conversion of a BHR to a total
hip arthroplasty using a R3 cup and metal liner with Modular Femoral (“Hemi”) Head and
Sleeve and the Anthology stem before the date of Plaintiff’s hip implant surgery.
RESPONSE:

129.

Any documents explaining the training of U.S. surgeons on conversion of a BHR to a total
hip arthroplasty using an R3 cup and metal liner with Modular Femoral (“Hemi”) Head
and Sleeve and the Echelon stem before the date of Plaintiff’s hip implant surgery.
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RESPONSE:
130.

Any documents explaining the training of U.S. surgeons on conversion of a BHR to a total
hip arthroplasty using an R3 cup and metal liner with BHMH and Sleeve and the Synergy
stem before the date of Plaintiff’s hip implant surgery.
RESPONSE:

131.

Any documents explaining the training of U.S. surgeons on conversion of a BHR to a total
hip arthroplasty using an R3 cup and metal liner with BHMH and Sleeve and the Anthology
stem before the date of Plaintiff’s hip implant surgery.
RESPONSE:

132.

Any documents explaining the training of U.S. surgeons on conversion of a BHR to a total
hip arthroplasty using an R3 cup and metal liner with BHMH and Sleeve and the Echelon
stem before the date of Plaintiff’s hip implant surgery.
RESPONSE:

133.

Any documents explaining the training of U.S. surgeons on conversion of a BHR to a total
hip arthroplasty using a BHR Acetabular Cup with the Modular Femoral (“Hemi) Head
and Sleeve and Synergy Stem before the date of Plaintiff’s hip implant surgery.
RESPONSE:

134.

Any documents explaining the training of U.S. surgeons on conversion of a BHR to a total
hip arthroplasty using a BHR Acetabular Cup with the Modular Femoral (“Hemi) Head
and Sleeve and Anthology Stem before the date of Plaintiff’s hip implant surgery.
RESPONSE:

135.

Any documents explaining the training of U.S. surgeons on conversion of a BHR to a total
hip arthroplasty using a BHR Acetabular Cup with the BHMH and Sleeve and Synergy
Stem before the date of Plaintiff’s hip implant surgery.
RESPONSE:

136.

Any documents explaining the training of U.S. surgeons on conversion of a BHR to a total
hip arthroplasty using a BHR Acetabular Cup with the BHMH and Sleeve and Anthology
Stem before the date of Plaintiff’s hip implant surgery.
RESPONSE:
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137.

Any documents explaining the training of Dr. Richard Schubert on conversion of a BHR
to a total hip arthroplasty using an R3 cup and metal liner with Modular Femoral (“Hemi”)
Head and Sleeve and the Synergy stem before the date of Plaintiff’s hip implant surgery.
RESPONSE:

138.

Any documents explaining the training of Dr. Richard Schubert on conversion of a BHR
to a total hip arthroplasty using an R3 cup and metal liner with Modular Femoral (“Hemi”)
Head and Sleeve and the Anthology stem before the date of Plaintiff’s hip implant surgery.
RESPONSE:

139.

Any documents explaining the training of Dr. Richard Schubert on conversion of a BHR
to a total hip arthroplasty using an R3 cup and metal liner with Modular Femoral (“Hemi”)
Head and Sleeve and the Echelon stem before the date of Plaintiff’s hip implant surgery.
RESPONSE:

140.

Any documents explaining the training of Dr. Richard Schubert on conversion of a BHR
to a total hip arthroplasty using an R3 cup and metal liner with BHMH and Sleeve and the
Synergy stem before the date of Plaintiff’s hip implant surgery.
RESPONSE:

141.

Any documents explaining the training of Dr. Richard Schubert on conversion of a BHR
to a total hip arthroplasty using an R3 cup and metal liner with BHMH and Sleeve and the
Anthology stem before the date of Plaintiff’s hip implant surgery.
RESPONSE:

142.

Any documents explaining the training of Dr. Richard Schubert on conversion of a BHR
to a total hip arthroplasty using an R3 cup and metal liner with BHMH and Sleeve and the
Echelon stem before the date of Plaintiff’s hip implant surgery.
RESPONSE:

143.

Any documents explaining the training of Dr. Richard Schubert on conversion of a BHR
to a total hip arthroplasty using a BHR Acetabular Cup with the Modular Femoral (“Hemi)
Head and Sleeve and Synergy Stem before the date of Plaintiff’s hip implant surgery.
RESPONSE:

144.

Any documents explaining the training of Dr. Richard Schubert on conversion of a BHR
to a total hip arthroplasty using a BHR Acetabular Cup with the Modular Femoral (“Hemi)
Head and Sleeve and Anthology Stem before the date of Plaintiff’s hip implant surgery.
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RESPONSE:
145.

Any documents explaining the training of Dr. Richard Schubert on conversion of a BHR
to a total hip arthroplasty using a BHR Acetabular Cup with the BHMH and Sleeve and
Synergy Stem before the date of Plaintiff’s hip implant surgery.
RESPONSE:

146.

Any documents explaining the training of Dr. Richard Schubert on conversion of a BHR
to a total hip arthroplasty using a BHR Acetabular Cup with the BHMH and Sleeve
Anthology Stem before the date of Plaintiff’s hip implant surgery.
RESPONSE:

147.

Any documents explaining the training of U.S. surgeons on the indications for use of the
BHR System before the date of Plaintiff’s hip implant surgery.
RESPONSE:

148.

Any documents explaining the training of Dr. Richard Schubert on the indications for use
of the BHR System before the date of Plaintiff’s hip implant surgery.
RESPONSE:

149.

Any documents explaining the training of U.S. surgeons on the indications for use of the
R3 Metal Liner before the date of Plaintiff’s hip implant surgery.
RESPONSE:

150.

Any documents explaining the training of Dr. Richard Schubert on the indications for use
of the R3 Metal Liner before the date of Plaintiff’s hip implant surgery.
RESPONSE:

151.

Any documents explaining the training of U.S. surgeons on the indications for use of the
Modular Femoral Head before the date of Plaintiff’s hip implant surgery.
RESPONSE:
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152.

Any documents explaining the training of Dr. Richard Schubert on the indications for use
of the Modular Femoral Head before the date of Plaintiff’s hip implant surgery.
RESPONSE:

153.

Any documents explaining the training of U.S. surgeons on the indications for use of the
conversion of a BHR to a total hip arthroplasty before the date of Plaintiff’s hip implant
surgery.
RESPONSE:

154.

Any documents explaining or describing what core surgeons were taught about “media
training” as shown in BOGK-0000171 and SN_Kemp_0018736.
RESPONSE:

155.

Any documents explaining or describing Smith & Nephew’s decision to teach surgeons
about “Media Training”, as shown in BOGK-0000171 and SN_Kemp_0018736.
RESPONSE:

156.

Any documents explaining or describing the specific information that was provided to core
surgeons when they were taught about “media training” as shown in BOGK-0000171 and
SN_Kemp_0018736.
RESPONSE:

157.

Any documents explaining or describing why Mr. Andrew Burns was chosen to provide,
“Media Training” to surgeons as shown in BOGK-0000171 and SN_Kemp_0018736.
RESPONSE:

158.

Any documents explaining or describing why Mr. Andrew Burns was chosen to provide
information about, “Practice Enhancement” or “Practice Enhancement Overview” to
surgeons as shown in BOGK-0000171 and SN_Kemp_0018736.
RESPONSE:

159.

Any documents explaining or describing why Mr. Victor Rocha was chosen to provide,
“Media Training” to surgeons as shown in BOGK-0000171 and SN_Kemp_0018736.
RESPONSE:

PLAINTIFF TRACY FLEMING’S
FIFTH REQUEST FOR PRODUCTION TO SMITH & NEPHEW

PAGE 23

160.

Any documents explaining or describing why Mr. Victor Rocha was chosen to provide
information about, “Practice Enhancement” or “Practice Enhancement Overview” to
surgeons as shown in BOGK-0000171 and SN_Kemp_0018736.
RESPONSE:

161.

Any documents explaining or describing what information Mr. Victor Rocha presented
when he provided, “Media Training” to surgeons as shown in BOGK-0000171 and
SN_Kemp_0018736.
RESPONSE:

162.

Any documents explaining or describing what information Mr. Victor Rocha presented
when he provided, “Practice Enhancement” or “Practice Enhancement Overview” before
September 28, 2009 to surgeons as shown in BOGK-0000171 and SN_Kemp_0018736.
RESPONSE:

163.

Any documents explaining or describing what information Mr. Derek McMinn typically
presented when he provided surgeon training on the BHR before September 28, 2009.
RESPONSE:

164.

Any documents explaining or describing what information Mr. Ronan Treacy typically
presented when he provided surgeon training on the BHR before September 28, 2009, as
shown in BOGK-0000171 and SN_Kemp_0018736.
RESPONSE:

165.

Any documents explaining or describing Smith & Nephew’s surgeon training on
“Overview of the BHR Surgical Technique”, before September 28, 2009 as shown in
BOGK-0000171 and SN_Kemp_0018736.
RESPONSE:

166.

Any documents explaining or describing Smith & Nephew’s surgeon training on “Tips and
Tricks for BHR Surgery” before September 28, 2009, as shown in BOGK-0000171 and
SN_Kemp_0018736.
RESPONSE:

167.

Any documents explaining or describing Smith & Nephew’s surgeon training before
September 28, 2009 on “BHR Patient Selection Criteria and Pre-Operative templating”, as
shown in BOGK-0000171 and SN_Kemp_0018736.
RESPONSE:
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168.

Any documents explaining or describing Smith & Nephew’s surgeon training before
September 28, 2009 on “Practice Enhancement” or “Practice Enhancement Overview”, as
shown in BOGK-0000171 and SN_Kemp_0018736.
RESPONSE:

169.

Any documents explaining or describing Smith & Nephew’s surgeon training before
September 28, 2009 on the BHR, when taught by Dr. Robert Bourne. See SN_Kemp0263225.
RESPONSE:

170.

Any documents explaining or describing any supplemental information that was provided
to surgeons about the BHR after their initial training on the BHR was completed.
RESPONSE:

171.

Any newsletters that were sent to BHR trained surgeons after their initial training on the
BHR was completed.
RESPONSE:

172.

Any communications sent to Dr. Schubert about the BHR after he had completed his initial
BHR training.
RESPONSE:

173.

Any communications sent to Dr. Schubert about the Metal Liner after he had completed
his initial BHR training.
RESPONSE:

174.

Any communications sent to Dr. Schubert about the R3 System after he had completed his
initial BHR training.
RESPONSE:

175.

Any documents or communications that YOU sent to or received from the FDA before
September 28, 2009 discussing whether or not the FDA required surgeon training of any
kind before the R3 metal liner could be provided to a surgeon. See Hutchens(SN)-0010020.
RESPONSE:

176.

Any documents or communications that YOU sent to or received from the FDA before
September 28, 2009 discussing whether supplemental training on the proper implantation
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or use of the R3 Metal Liner was required under the FDA Approval Order for the BHR.
See Hutchens(SN)-0010020.
RESPONSE:
177.

Any documents or communications that YOU sent to or received from the FDA before
September 28, 2009 discussing whether supplemental training on the proper implantation
or use of the R3 Metal Liner was provided to surgeons after they completed the required
BHR training.
RESPONSE:

178.

Any documents or communications that YOU sent to or received from the FDA before
September 28, 2009 discussing surgeon training for the BHR.
RESPONSE:

179.

Any documents or communications that YOU sent to or received from the FDA before
September 28, 2009 discussing post approval reports required under 21 CFR 814.84 and
the BHR Approval Order, including the original report and all amendments or supplements
to the original report up until January 1, 2016.
RESPONSE:

180.

Any documents or communications that YOU sent to or received from the FDA in 2005
that discussed surgeon training for the BHR System.
RESPONSE:

181.

Any documents or communications that YOU sent to or received from the FDA in 2006
that discussed surgeon training for the BHR System.
RESPONSE:

182.

Any documents or communications that YOU sent to or received from the FDA in 2006
that discussed “modifications to the training program” as mentioned in the BHR Approval
Order.
RESPONSE:

183.

Any documents or communications that YOU sent to or received from the FDA in 2007
that discussed surgeon training for the BHR System.
RESPONSE:
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184.

Any documents or communications that YOU sent to or received from the FDA in 2007
that discussed “modifications to the training program” as mentioned in the BHR Approval
Order.
RESPONSE:

185.

Any documents or communications that YOU sent to or received from the FDA in 2008
that discussed surgeon training for the BHR System.
RESPONSE:

186.

Any documents or communications that YOU sent to or received from the FDA in 2008
that discussed “modifications to the training program” as mentioned in the BHR Approval
Order.
RESPONSE:

187.

Any documents or communications that YOU sent to or received from the FDA in 2009
that discussed surgeon training for the BHR System.
RESPONSE:

188.

Any documents or communications that YOU sent to or received from the FDA in 2009
that discussed “modifications to the training program” as mentioned in the BHR Approval
Order.
RESPONSE:

189.

Any documents or communications that YOU sent to or received from the FDA in 2010
that discussed surgeon training for the BHR System.
RESPONSE:

190.

Any documents or communications that YOU sent to or received from the FDA in 2010
that discussed “modifications to the training program” as mentioned in the BHR Approval
Order.
RESPONSE:

191.

Any documents or communications that YOU sent to or received from the FDA in 2011
that discussed surgeon training for the BHR System.
RESPONSE:
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192.

Any documents or communications that YOU sent to or received from the FDA in 2011
that discussed “modifications to the training program” as mentioned in the BHR Approval
Order.
RESPONSE:

193.

Any documents or communications that YOU sent to or received from the FDA in 2012
that discussed surgeon training for the BHR System.
RESPONSE:

194.

Any documents or communications that YOU sent to or received from the FDA in 2012
that discussed “modifications to the training program” as mentioned in the BHR Approval
Order.
RESPONSE:

195.

Any documents or communications that YOU sent to or received from the FDA in 2013
that discussed surgeon training for the BHR System.
RESPONSE:

196.

Any documents or communications that YOU sent to or received from the FDA in 2013
that discussed “modifications to the training program” as mentioned in the BHR Approval
Order.
RESPONSE:

197.

Any documents or communications that YOU sent to or received from the FDA in 2014
that discussed surgeon training for the BHR System.
RESPONSE:

198.

Any documents or communications that YOU sent to or received from the FDA in 2014
that discussed “modifications to the training program” as mentioned in the BHR Approval
Order.
RESPONSE:

199.

Any “Visit Agenda” documents for any trips Dr. Richard Schubert took to Memphis from
2005 to 2010. See Hutchens(SN)-0100622 for an example of a “Visit Agenda” involving
a different surgeon.
RESPONSE:

PLAINTIFF TRACY FLEMING’S
FIFTH REQUEST FOR PRODUCTION TO SMITH & NEPHEW

PAGE 28

200.

Any “Visit Agenda” documents for any trips Dr. Richard Schubert took to Memphis from
2011 to 2016. See Hutchens(SN)-0100622 for an example of a “Visit Agenda” involving
a different surgeon.
RESPONSE:

201.

Any “Hip Discussions” memos or reports related to the BHR that anyone had with Dr.
Richard Schubert during any trips he took to Memphis from 2005 to 2010. See
Hutchens(SN)-0100622 for an example of “Hip Discussions” related to the BHR involving
a different surgeon.
RESPONSE:

202.

Any “Hip Discussions” memos or reports related to the BHR that anyone had with Dr.
Richard Schubert during any trips he took to Memphis from 2011 to 2016. See
Hutchens(SN)-010062 for an example of “Hip Discussions” related to the BHR involving
a different surgeon.
RESPONSE:

203.

Any “Hip Discussions” memos or reports related to “Primary Stems (ANTHOLOGY,
SMF, SYNERGY)” that anyone had with Dr. Richard Schubert during any trips he took
to Memphis from 2005 to 2010. See Hutchens(SN)-0100622 for an example of “Hip
Discussions” related to “Primary Stems (ANTHOLOGY, SMF, SYNERGY)” involving a
different surgeon.
RESPONSE:

204.

Any “Hip Discussions” memos or reports related to “Primary Stems (ANTHOLOGY,
SMF, SYNERGY)” that anyone had with Dr. Richard Schubert during any trips he took
to Memphis from 2011 to 2016. See Hutchens(SN)-0100622 for an example of “Hip
Discussions” related to “Primary Stems (ANTHOLOGY, SMF, SYNERGY)” involving a
different surgeon.
RESPONSE:

205.

Any “Hip Discussions” memos or reports related to “MDF” that anyone had with Dr.
Richard Schubert during any trips he took to Memphis from 2005 to 2010. See
Hutchens(SN)-0100622 for an example of “Hip Discussions” related to “MDF” involving
a different surgeon.
RESPONSE:

206.

Any “Hip Discussions” memos or reports related to “MDF” that anyone had with Dr.
Richard Schubert during any trips he took to Memphis from 2011 to 2016. See
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Hutchens(SN)-0100622 for an example of “Hip Discussions” related to “MDF” involving
a different surgeon.
RESPONSE:
207.

The contents of any “Hip Discussions” related to “R3” that anyone had with Dr. Richard
Schubert during any trips he took to Memphis from 2005 to 2010. See Hutchens(SN)0100622 for an example of “Hip Discussions” related to “R3” involving a different
surgeon.
RESPONSE:

208.

Any “Hip Discussions” memos or reports related to “R3” that anyone had with Dr.
Richard Schubert during any trips he took to Memphis from 2011 to 2016. See
Hutchens(SN)-0100622 for an example of “Hip Discussions” related to “R3” involving a
different surgeon.
RESPONSE:

209.

Any documents or reports that describe the substance or content of any training that Dr.
Schubert received from Smith & Nephew as part of any “Introductory Training course.”
See page 21 of Hutchens(SN)-0016178 for an example of this kind of an “Introductory
Training course.”
RESPONSE:

210.

Any documents or reports that describe the substance or content of any training that Dr.
Schubert received from Smith & Nephew as part of any “comprehensive review of the
device.” See page 21 of Hutchens(SN)-0016178 for an example of this kind of a
“comprehensive review of the device.”
RESPONSE:

211.

Any documents or reports that describe the substance or content of any training that Dr.
Schubert received from Smith & Nephew as part of any “comprehensive review of the
corresponding surgical technique.” See page 21 of Hutchens(SN)-0016178 for an
example of this kind of a “comprehensive review of the corresponding surgical technique.”
RESPONSE:

212.

Any documents or reports that describe the substance or content of any training that Dr.
Schubert received from Smith & Nephew as part of any “didactic lecture covering the
device design history and development.” See page 21 of Hutchens(SN)-0016178 for an
example of this kind of a “didactic lecture covering the device design history and
development.”
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RESPONSE:
213.

Any documents or reports that describe the substance or content of any training that Dr.
Schubert received from Smith & Nephew as part of any “didactic lecture” covering the
“device description.” See page 21 of Hutchens(SN)-0016178 for an example of this kind
of a “didactic lecture” covering the “device description.”
RESPONSE:

214.

Any documents or reports that describe the substance or content of any training that Dr.
Schubert received from Smith & Nephew as part of any “didactic lecture” covering the
“preclinical testing (metallurgy and tribology).” See page 21 of Hutchens(SN)-0016178
for an example of this kind of a “didactic lecture” covering the “preclinical testing
(metallurgy and tribology).”
RESPONSE:

215.

Any documents or reports that describe the substance or content of any training that Dr.
Schubert received from Smith & Nephew as part of any “didactic lecture” covering
“appropriate usage.” See page 21 of Hutchens(SN)-0016178 for an example of this kind
of a “didactic lecture” covering the “appropriate usage.”
RESPONSE:

216.

Any documents or reports that describe the substance or content of any training that Dr.
Schubert received from Smith & Nephew as part of any “didactic lecture” covering “size
availability.” See page 21 of Hutchens(SN)-0016178 for an example of this kind of a
“didactic lecture” covering “size availability.”
RESPONSE:

217.

Any documents or reports that describe the substance or content of any training that Dr.
Schubert received from Smith & Nephew as part of any “didactic lecture” covering
“instrumentation and templating.” See page 21 of Hutchens(SN)-0016178 for an
example of this kind of a “didactic lecture” covering “instrumentation and templating.”
RESPONSE:

218.

Any documents or reports that describe the substance or content of any training that Dr.
Schubert received from Smith & Nephew as part of any “didactic lecture” covering
“anticipated PMA approved indications, contraindications, warnings, and
precautions.” See page 22 of Hutchens(SN)-0016178 for an example of this kind of a
“didactic lecture” covering “anticipated PMA approved indications, contraindications,
warnings, and precautions.”
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RESPONSE:
219.

Any documents or reports that describe the substance or content of any training that Dr.
Schubert received from Smith & Nephew as part of any “didactic lecture” covering
“anticipated PMA approved indications, contraindications, warnings, and
precautions” that were “known at the time” See page 22 of Hutchens(SN)-0016178 for
an example of this kind of a “didactic lecture” covering “anticipated PMA approved
indications, contraindications, warnings, and precautions” that were, “known at the time.”
RESPONSE:

220.

Any documents or reports that describe the substance or content of any training that Dr.
Schubert received from Smith & Nephew as part of any “didactic lecture” covering
“anticipated PMA approved indications, contraindications, warnings, and
precautions” that were “reinforced after approval”. See page 22 of Hutchens(SN)0016178 for an example of this kind of a “didactic lecture” covering “anticipated PMA
approved indications, contraindications, warnings, and precautions” that were, “reinforced
after approval.”
RESPONSE:

221.

Any documents or reports that describe the substance or content of any training that Dr.
Schubert received from Smith & Nephew as part of any “didactic lecture” covering
“Relevant clinical investigations”. See page 22 of Hutchens(SN)-0016178 for an example
of this kind of a “didactic lecture” covering “Relevant clinical investigations.”
RESPONSE:

222.

Any documents or reports that describe the substance or content of any training that Dr.
Schubert received from Smith & Nephew as part of any “didactic lecture” covering
“Basic surgical technique”. See page 22 of Hutchens(SN)-0016178 for an example of this
kind of a “didactic lecture” covering “Basic surgical technique.”
RESPONSE:

223.

Any documents or reports that describe the substance or content of any training that Dr.
Schubert received from Smith & Nephew as part of any “didactic lecture” covering
“advanced surgical technique”. See page 22 of Hutchens(SN)-0016178 for an example
of this kind of a “didactic lecture” covering “advanced surgical technique.”
RESPONSE:

224.

Any documents or reports that describe the substance or content of any training that Dr.
Schubert received from Smith & Nephew as part of any “didactic lecture” covering
“avoidance and management of complications”. See page 22 of Hutchens(SN)-0016178
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for an example of this kind of a “didactic lecture” covering “avoidance and management
of complications.”
RESPONSE:
225.

Any documents or reports that describe the substance or content of any training that Dr.
Schubert received from Smith & Nephew as part of any “didactic lecture” covering
“Postoperative regime and rehabilitation”. See page 22 of Hutchens(SN)-0016178 for
an example of this kind of a “didactic lecture” covering “Postoperative regime and
rehabilitation.”
RESPONSE:

226.

Any documents or reports that describe the substance or content of any “additional
support materials” that Dr. Schubert received from Smith & Nephew as part of any
“Training for Core Surgeons”. See page 23 of Hutchens(SN)-0016178 for an example of
this kind of “additional support materials.”
RESPONSE:

227.

Any documents or reports that describe the substance or content of any training provided
to Dr. Schubert in the “Surgical Technique on CD/DVD as performed by Mr.
McMinn.” See page 23 of Hutchens(SN)-0016178 for an example of this kind of “Surgical
Technique on CD/DVD as performed by Mr. McMinn.”
RESPONSE:

228.

Any documents or reports that describe the substance or content of any training provided
to Dr. Schubert in the “Surgical Technique Brochure.” See page 23 of Hutchens(SN)0016178 for an example of this kind of “Surgical Technique Brochure.”
RESPONSE:

229.

Any documents or reports that describe the substance or content of any training provided
to Dr. Schubert in the “web site with device and surgical technique information.” See
page 23 of Hutchens(SN)-0016178 for an example of this kind of “web site with device
and surgical technique information.”
RESPONSE:

230.

Any documents or reports that describe the substance or content of any training provided
to Dr. Schubert in the “Peer Review resurfacing literature.” See page 23 of
Hutchens(SN)-0016178 for an example of this kind of “Peer Review resurfacing
literature.”
RESPONSE:

PLAINTIFF TRACY FLEMING’S
FIFTH REQUEST FOR PRODUCTION TO SMITH & NEPHEW

PAGE 33

231.

Any information about why Dr. Schubert did not have “a Smith & Nephew BHR Field
Specialist . . . support” for his “first ten (10) surgeries” as represented on page 23 of
Hutchens(SN)-0016178.
RESPONSE:

232.

Any information about who decided that Dr. Schubert demonstrated or “obtained” “a
required aptitude level” as suggested on page 23 of Hutchens(SN)-0016178.
RESPONSE:

233.

Any documents or communications that describe what information was provided on the
subject of, “Clinical Indications for BHR” to surgeons attending the “Hip Surgery in the
Young Adult III Course” that is marked Hutchens(SN)-0039730.
RESPONSE:

234.

Any documents or communications that describe what information was provided on the
subject of, “BHR-Posterior Approach” to surgeons attending the “Hip Surgery in the
Young Adult III Course” that is marked Hutchens(SN)-0039730.
RESPONSE:

235.

Any documents or communications that describe what information was provided on the
subject of, “BHR-Anterolateral Approach” to surgeons attending the “Hip Surgery in the
Young Adult III Course” that is marked Hutchens(SN)-0039730.
RESPONSE:

236.

Any documents or communications that describe what information was provided on the
subject of, “Design Rationale of BHR/Tribology” to surgeons attending the “Hip Surgery
in the Young Adult III Course” that is marked Hutchens(SN)-0039730.
RESPONSE:

237.

Any documents or communications that describe what information was provided on the
subject of, “Metal Ions – clinical significance including the placental barrier” to
surgeons attending the “Hip Surgery in the Young Adult III Course” that is marked
Hutchens(SN)-0039730.
RESPONSE:

238.

Any documents or communications that describe what information was provided on the
subject of, “Resurfacing in OA” to surgeons attending the “Hip Surgery in the Young
Adult III Course” that is marked Hutchens(SN)-0039730.
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RESPONSE:
239.

Any documents or communications that describe what information was provided on the
subject of, “Resurfacing in AVN” to surgeons attending the “Hip Surgery in the Young
Adult III Course” that is marked Hutchens(SN)-0039730.
RESPONSE:

240.

Any documents or communications that describe what information was provided on the
subject of, “Resurfacing in Deformity/Extended Indications” to surgeons attending the
“Hip Surgery in the Young Adult III Course” that is marked Hutchens(SN)-0039730.
RESPONSE:

241.

Any documents or communications that describe what information was provided on the
subject of, “Resurfacing/Complications” to surgeons attending the “Hip Surgery in the
Young Adult III Course” that is marked Hutchens(SN)-0039730.
RESPONSE:

242.

Any documents or communications that describe what information was provided on the
subject of, “Australian Registry Results” to surgeons attending the “Hip Surgery in the
Young Adult III Course” that is marked Hutchens(SN)-0039730.
RESPONSE:

243.

Any documents or communications that describe what information was provided on the
subject of, “Literature & Evidence Based Results” to surgeons attending the “Hip
Surgery in the Young Adult III Course” that is marked Hutchens(SN)-0039730.
RESPONSE:

244.

Any documents or communications that describe what information was provided on the
subject of, “Alberta Bone & Joint Institute Results” to surgeons attending the “Hip
Surgery in the Young Adult III Course” that is marked Hutchens(SN)-0039730.
RESPONSE:

245.

Any documents or communications that describe what information was provided on the
subject of, “Management of Femoral Neck Fractures” to surgeons attending the “Hip
Surgery in the Young Adult III Course” that is marked Hutchens(SN)-0039730.
RESPONSE:
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246.

Any documents or communications that describe what information was provided on the
subject of, “Complex BHR Case” to surgeons attending the “Hip Surgery in the Young
Adult III Course” that is marked Hutchens(SN)-0039730.
RESPONSE:

247.

Any documents or communications that describe what information was provided on the
subject of, “Synergy/BHR Large Head MOM THR” to surgeons attending the “Hip
Surgery in the Young Adult III Course” that is marked Hutchens(SN)-0039730.
RESPONSE:

248.

Any documents or communications that describe what information was provided to Dr.
Schubert on the subject of, “Synergy/BHR Large Head MOM THR” before Mr.
Fleming’s surgery. (For an example of this kind of training, see the “Hip Surgery in the
Young Adult III Course” that is marked Hutchens(SN)-0039730).
RESPONSE:

249.

Any documents or communications that describe what information was provided on the
subject of, “Cross Linked Polyethylene” to surgeons attending the “Hip Surgery in the
Young Adult III Course” that is marked Hutchens(SN)-0039730.
RESPONSE:

250.

Any documents or communications that describe what information was provided to Dr.
Schubert on the subject of, “Cross Linked Polyethylene” before Mr. Fleming’s surgery.
(For an example of this kind of training, see the “Hip Surgery in the Young Adult III
Course” that is marked Hutchens(SN)-0039730).
RESPONSE:

251.

Any documents or communications that describe what information was provided on the
subject of, “Ceramic on Ceramic” to surgeons attending the “Hip Surgery in the Young
Adult III Course” that is marked Hutchens(SN)-0039730.
RESPONSE:

252.

Any documents or communications that describe what information was provided to Dr.
Schubert on the subject of, “Ceramic on Ceramic” before Mr. Fleming’s surgery. (For an
example of this kind of training, see the “Hip Surgery in the Young Adult III Course” that
is marked Hutchens(SN)-0039730).
RESPONSE:
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253.

Any documents or communications that describe what information was provided on the
subject of, “Oxinium” to surgeons attending the “Hip Surgery in the Young Adult III
Course” that is marked Hutchens(SN)-0039730.
RESPONSE:

254.

Any documents or communications that describe what information was provided to Dr.
Schubert on the subject of, “Oxinium” before Mr. Fleming’s surgery. (For an example of
this kind of training, see the “Hip Surgery in the Young Adult III Course” that is marked
Hutchens(SN)-0039730).
RESPONSE:

255.

Any documents or communications that describe what information was provided on the
subject of, “Metal on Metal THR” to surgeons attending the “Hip Surgery in the Young
Adult III Course” that is marked Hutchens(SN)-0039730.
RESPONSE:

256.

Any documents or communications that describe what information was provided to Dr.
Schubert on the subject of, “Metal on Metal THR” before Mr. Fleming’s surgery. (For an
example of this kind of training, see the “Hip Surgery in the Young Adult III Course” that
is marked Hutchens(SN)-0039730).
RESPONSE:

257.

Any documents or communications that describe what information was provided on the
subject of, “Emerging Technology and Other Issues in Hip Arthroplasty” to surgeons
attending the “Hip Surgery in the Young Adult III Course” that is marked Hutchens(SN)0039730.
RESPONSE:

258.

Any documents or communications that describe what information was provided on the
subject of, “Minimally Invasive THR” to surgeons attending the “Hip Surgery in the
Young Adult III Course” that is marked Hutchens(SN)-0039730.
RESPONSE:

259.

Any documents or communications that describe what information was provided on the
subject of, “Computer Assisted BHR/THR” to surgeons attending the “Hip Surgery in
the Young Adult III Course” that is marked Hutchens(SN)-0039730.
RESPONSE:
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260.

Any documents or communications that describe what information was provided on the
subject of, “DVT Prophylaxis for THR/BHR” to surgeons attending the “Hip Surgery in
the Young Adult III Course” that is marked Hutchens(SN)-0039730.
RESPONSE:

261.

Any documents or communications that describe what information was provided on the
subject of, “Role of the First Assistant for BHR Tips and Tricks” to surgeons attending
the “Hip Surgery in the Young Adult III Course” that is marked Hutchens(SN)-0039730.
RESPONSE:

262.

Any documents or communications that describe what information was provided on the
subject of, “BHR Templating” to surgeons attending the “Hip Surgery in the Young Adult
III Course” that is marked Hutchens(SN)-0039730.
RESPONSE:

263.

Any documents or communications that describe what information was provided on the
subject of, “BHR Workshop” to surgeons attending the “Hip Surgery in the Young Adult
III Course” that is marked Hutchens(SN)-0039730.
RESPONSE:

264.

Any documents or communications that describe whether Dr. Schubert attended the
“BHR Launch Meeting” that is marked SN_Kemp_0018736.
RESPONSE:

265.

Any documents or communications that describe whether Dr. Schubert attended the “Hip
Surgery in the Young Adult III Course” that is marked Hutchens(SN)-0039730.
RESPONSE:

266.

Any media that Smith & Nephew created or had created about the BHR system that was
intended to be shown to Smith & Nephew sales representatives.
RESPONSE:

267.

Any media that Smith & Nephew created or had created about the R3 Acetabular System
that was intended to be shown to Smith & Nephew sales representatives.
RESPONSE:
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268.

Any media that Smith & Nephew created or had created about the R3 Metal Liner that was
intended to be shown to Smith & Nephew sales representatives.
RESPONSE:

269.

Any media that Smith & Nephew created or had created about the Modular Femoral Head
that was intended to be shown to Smith & Nephew sales representatives.
RESPONSE:

270.

Any media that Smith & Nephew created or had created about the Synergy Stem that was
intended to be shown to Smith & Nephew sales representatives.
RESPONSE:

271.

Any media that Smith & Nephew created or had created about the Anthology Stem that
was intended to be shown to Smith & Nephew sales representatives.
RESPONSE:

272.

Any media that Smith & Nephew created or had created about off-label promotion that was
intended to be shown to Smith & Nephew sales representatives.
RESPONSE:

273.

Produce the agenda for "Contemporary Solutions in Joint Surgery 2008" that took place in
Henderson NV. Smith&Nephew_Fleming_0075937.
RESPONSE:

274.

Produce the sign in sheet for "Contemporary Solutions in Joint Surgery 2008" that took
place in Henderson NV. Smith&Nephew_Fleming_0075937.
RESPONSE:

275.

Produce the PowerPoints and materials presented at "Contemporary Solutions in Joint
Surgery 2008" that took place in Henderson NV. Smith&Nephew_Fleming_0075937.
RESPONSE:
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276.

Produce communications between Smith & Nephew and/or Smith & Nephew Sales Reps
and Richard Schubert scheduling him to attend "Contemporary Solutions in Joint Surgery
2008" that took place in Henderson NV. Smith&Nephew_Fleming_0075937.
RESPONSE:
IV.

277.

Written Contracts with HCPs

Any written contracts related to hip implants that Smith & Nephew entered into with any
health care providers in Dallas, Texas before September 28, 2009.
RESPONSE:

278.

Any emails that Jon Hebel sent to YOU describing any portion of the content and
substance of the “ten weeks of negotiations” that Baylor and Smith & Nephew engaged in
before the Baylor contract was signed on September 25, 2009.
RESPONSE:

279.

Any emails sent to YOU from anyone in Dallas other than Jon Hebel describing the
content and substance of the “ten weeks of negotiations” that Baylor and Smith & Nephew
engaged in before the Baylor contract was signed on September 25, 2009.
RESPONSE:

280.

Any emails that YOU sent to Pamela L. Scott, V.P. of Supply Chain Management for
Baylor, during the “ten weeks of negotiations” that Baylor and Smith & Nephew engaged
in before the Baylor contract was signed on September 25, 2009.
RESPONSE:

281.

Any emails that Jon Hebel sent to Pamela L. Scott, V.P. of Supply Chain Management for
Baylor, during the “ten weeks of negotiations” that Baylor and Smith & Nephew engaged
in before the Baylor contract was signed on September 25, 2009.
RESPONSE:

282.

Any emails that YOU received from Pamela L. Scott, V.P. of Supply Chain Management
for Baylor, during the “ten weeks of negotiations” that Baylor and Smith & Nephew
engaged in before the Baylor contract was signed on September 25, 2009.
RESPONSE:
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283.

Any emails that Jon Hebel received from Pamela L. Scott, V.P. of Supply Chain
Management for Baylor, during the “ten weeks of negotiations” that Baylor and Smith &
Nephew engaged in before the Baylor contract was signed on September 25, 2009.
RESPONSE:

284.

Any memos or emails that Jon Hebel sent to anyone at Smith & Nephew from June 1,
2009 to September 28, 2009 wherein Mr. Hebel reported on the progress of negotiations
with Baylor before the Baylor Contract was entered into with any health care providers in
Dallas, Texas before September 28, 2009.
RESPONSE:

285.

Any memos or emails that Jon Hebel sent to anyone at Smith & Nephew from June 1, 2009
to September 28, 2009 wherein Mr. Hebel reported on the progress of negotiations with
North Central Surgical Center before any contract similar to the Baylor Contract was
entered into with North Central Surgical Center before September 28, 2009.
RESPONSE:

286.

Any email communications between Jon Hebel and anyone at Baylor discussing or
referring to the Baylor Contract during the period from June 30, 2009 to September 25,
2009.
RESPONSE:

287.

Any email communications discussing or referring to the Baylor Contract between anyone
at Smith & Nephew and anyone at Baylor during the period from June 30, 2009 to
September 25, 2009.
RESPONSE:

288.

Any written non-email communications discussing or referring to the Baylor Contract
between Jon Hebel and anyone at Baylor during the period from June 30, 2009 to
September 25, 2009.
RESPONSE:

289.

Any written non-email communications discussing or referring to the Baylor Contract
between anyone at Smith & Nephew and anyone at Baylor during the period from June 30,
2009 to September 25, 2009.
RESPONSE:
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290.

Any email communications that YOU sent to or received from anyone at Baylor discussing
or referring to the “Total Joint Implant Initiative.”
RESPONSE:

291.

Any email communications that YOU sent to or received from anyone at North Central
Surgical Center discussing or referring to the “Total Joint Implant Initiative.”
RESPONSE:

292.

Any emails that YOU sent to or received from anyone at Baylor explaining or describing
why Smith & Nephew agreed that “BHR cup usage pre July 2009 vs post July 2009specifically measure units implanted by Dr Schubert & Dr Rathjen” would be a measuring
factor for the Baylor contract. See Ex. 124 to the Ken Anderson deposition and Exhibit 9
to the Jon Hebel deposition.
RESPONSE:

293.

The “2008 list” referred to in the Baylor Contract on page Smith&Nephew_Fleming0034863.
RESPONSE:

294.

All “quarterly business reviews” from July 1, 2009 until September 28, 2009 as described
in the Baylor Contract on page Smith&Nephew_Fleming-0034861.
RESPONSE:

295.

All “quarterly business reviews” from September 29, 2009 until September 29, 2011 as
described in the Baylor Contract on page Smith&Nephew_Fleming-0034861.
RESPONSE:

296.

Any emails that Jon Hebel sent to or received from anyone at Baylor discussing or referring
to any “quarterly business reviews” from July 1, 2009 until September 28, 2009 as
described in the Baylor Contract on page Smith&Nephew_Fleming-0034861.
RESPONSE:

297.

Any emails that Jon Hebel sent to or received from anyone at Baylor discussing or referring
to any “quarterly business reviews” from September 29, 2009 until September 29, 2011 as
described in the Baylor Contract on page Smith&Nephew_Fleming-0034861.
RESPONSE:
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298.

Any emails that Jon Hebel sent to or received from anyone at Smith & Nephew discussing
or referring to any “quarterly business reviews” from July 1, 2009 until September 28, 2009
as described in the Baylor Contract on page Smith&Nephew_Fleming-0034861.
RESPONSE:

299.

Any sales agreements, co-promotion agreements, sales contracts, pricing agreements,
revised price formularies, “intent to participate” agreements or commitments, and any other
agreement similar to the Baylor contract that YOU entered into with any Baylor entity in
North Texas at any time from September 28, 2007 to September 28, 2011.
RESPONSE:

300.

Any written agreement similar to the Baylor contract that YOU entered into with any
Baylor entity in North Texas at any time from September 28, 2007 to September 28,
2011.
RESPONSE:

301.

Any sales agreements, co-promotion agreements, sales contracts, pricing agreements,
revised price formularies, “intent to participate” agreements or commitments, and any other
agreement similar to the Baylor contract that YOU entered into with North Central
Surgical Center at any time from September 28, 2007 to September 28, 2011.
RESPONSE:

302.

Any written agreement similar to the Baylor contract that YOU entered into with North
Central Surgical Center at any time from September 28, 2007 to September 28, 2011.
RESPONSE:

303.

Any emails from July 1, 2009 until September 28, 2009 where anyone at Smith & Nephew
informed anyone at Baylor that there is no such thing as a “BHR Hemi Head” when Smith
& Nephew entered into the Baylor contract.
RESPONSE:

304.

Any emails from July 1, 2009 until September 28, 2009 where anyone at Smith & Nephew
informed anyone at Baylor that the “BHR Hemi Head” was an off-label device when used
in a total hip arthroplasty.
RESPONSE:
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305.

Any emails from July 1, 2009 until September 28, 2009 where anyone at Smith & Nephew
informed anyone at Baylor that the “Femoral Head” was an off-label device when used in
a total hip arthroplasty.
RESPONSE:

306.

Any emails from July 1, 2009 until September 28, 2009 where Jon Hebel agreed that “BHR
cup usage pre July 2009 vs post July 2009- specifically measure units implanted by Dr
Schubert & Dr Rathjen” would be a measuring factor for the Baylor contract despite the
fact that the “BHR Cup” is not listed in the two page attachment to the Baylor contract.
See Ex. 124 to the Ken Anderson deposition and Exhibit 9 to the Jon Hebel deposition.
RESPONSE:

307.

Any emails from July 1, 2009 until September 28, 2009 that discuss why the BHR cup is
not listed in the two-page attachment to the Baylor contract.
RESPONSE:

308.

Any emails from July 1, 2009 until September 28, 2009 where anyone at Smith & Nephew
informed anyone at Baylor that the FDA had declined to approve Smith & Nephew’s
premarket notification for the Birmingham Hip (BH) Modular Hip System. See K052808;
see also deposition of Jason Sells taken on January 23, 2020.
RESPONSE:

309.

Any emails from July 1, 2009 until September 28, 2009 where anyone at Smith & Nephew
informed anyone at Baylor that the FDA had declined to approve Smith & Nephew’s
premarket notification for the Birmingham Hip (BH) Modular Hip System. See K062189;
see also deposition of Jason Sells taken on January 23, 2020.
RESPONSE:

310.

Any emails from July 1, 2009 until September 28, 2009 where anyone at Smith & Nephew
informed anyone at Baylor what the intended use was of the “BHR Head”.
RESPONSE:

311.

Any emails from July 1, 2009 until September 28, 2009 where anyone at Smith & Nephew
informed anyone at Baylor what the intended use was of the “BHR Head Hemi.”
RESPONSE:

312.

Any emails from July 1, 2009 until September 28, 2009 where anyone at Smith & Nephew
informed anyone at Baylor what the intended use was of the “Femoral Head”.
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RESPONSE:
313.

Any emails from July 1, 2009 until September 28, 2009 where anyone at Smith & Nephew
informed anyone at Baylor what the intended use was of the “Endoprosthesis” referred
to in the Baylor contract.
RESPONSE:

314.

Any emails from July 1, 2009 until September 28, 2009 where anyone at Smith & Nephew
informed anyone at Baylor what the intended use was of the “Acetabular Cup, 1 Piece
Liner Metal” referred to in the Baylor contract.
RESPONSE:

315.

Any emails from July 1, 2009 until September 28, 2009 where anyone at Smith & Nephew
informed anyone at Baylor what the intended use was of “Any Resurfacing Acetabular
Cup” referred to in the Baylor contract.
RESPONSE:

316.

Any emails from July 1, 2009 until September 28, 2009 where anyone at Smith & Nephew
informed anyone at Baylor what the intended use was of the “Acetabular Shell” referred
to in the Baylor contract.
RESPONSE:

317.

Any emails from July 1, 2009 until September 28, 2009 where anyone at Smith & Nephew
informed anyone at Baylor what the intended use was of the “Acetabular Liner, Metal”
referred to in the Baylor contract.
RESPONSE:

318.

Any emails from July 1, 2009 until September 28, 2009 where anyone at Smith & Nephew
provided anyone at Baylor with the Surgical Technique for the “Acetabular Cup, 1 Piece
Liner Metal” referred to in the Baylor contract.
RESPONSE:

319.

Any emails from July 1, 2009 until September 28, 2009 where anyone at Smith & Nephew
provided anyone at Baylor with the Surgical Technique for the “Acetabular Liner,
Metal” referred to in the Baylor contract.
RESPONSE:

PLAINTIFF TRACY FLEMING’S
FIFTH REQUEST FOR PRODUCTION TO SMITH & NEPHEW

PAGE 45

320.

Any emails from July 1, 2009 until September 28, 2009 where anyone at Smith & Nephew
provided anyone at Baylor with the Surgical Technique for the “Acetabular Liner,
Ceramic or Metal” referred to in the Baylor contract.
RESPONSE:

321.

Any emails from July 1, 2009 until September 28, 2009 where anyone at Smith & Nephew
provided anyone at Baylor with the Surgical Technique for the “Endoprosthesis”
referred to in the Baylor contract.
RESPONSE:

322.

Any emails from July 1, 2009 until September 28, 2009 where anyone at Smith & Nephew
provided anyone at Baylor with the Surgical Technique for the “Acetabular Shell”
referred to in the Baylor contract.
RESPONSE:

323.

Any emails from July 1, 2009 until September 28, 2009 where anyone at Smith & Nephew
provided anyone at Baylor with the Surgical Technique for the “Acetabular Cup, 1 Piece
Liner Metal” referred to in the Baylor contract.
RESPONSE:

324.

Any emails from July 1, 2009 until September 28, 2009 where anyone at Smith & Nephew
provided anyone at Baylor with the Surgical Technique for the “BHR Head” referred to
in the Baylor contract.
RESPONSE:

325.

Any emails from July 1, 2009 until September 28, 2009 where anyone at Smith & Nephew
provided anyone at Baylor with the Surgical Technique for the “BHR Head Hemi”
referred to in the Baylor contract.
RESPONSE:

326.

Any emails from July 1, 2009 until September 28, 2009 where anyone at Smith & Nephew
provided anyone at Baylor with the Surgical Technique for the “Femoral Head” referred
to in the Baylor contract.
RESPONSE:
V.

Documents related to previous production
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327.

Produce any records describing the “series of wear tests” referred to at
SN_Kemp_0159649.
RESPONSE:

328.

Produce the attachment titled “2008 SE Region DM-TM Business Review.ppt” that was
attached to the email previously produced as SN_Kemp_0000001.
RESPONSE:

329.

Produce the attachment titled “Daniel.ppt” that was attached to the email previously
produced as SN_Kemp_0000001.
RESPONSE:

330.

Produce the attachment titled “Hay.ppt” that was attached to the email previously produced
as SN_Kemp_0000001.
RESPONSE:

331.

Produce the attachment titled “Krebs.ppt” that was attached to the email previously
produced as SN_Kemp_0000001.
RESPONSE:

332.

Produce the attachment titled “Langley.ppt” that was attached to the email previously
produced as SN_Kemp_0000001.
RESPONSE:

333.

Produce the attachment titled “Malone.ppt” that was attached to the email previously
produced as SN_Kemp_0000001.
RESPONSE:

334.

Produce the attachment titled “Mason.ppt” that was attached to the email previously
produced as SN_Kemp_0000001.
RESPONSE:

335.

Produce the attachment titled “Pierce.ppt” that was attached to the email previously
produced as SN_Kemp_0000001.
RESPONSE:
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336.

Produce the attachment titled “Price.ppt” that was attached to the email previously
produced as SN_Kemp_0000001.
RESPONSE:

337.

Produce any communications that relate to the Southeast Region Business Review
discussed in SN_Kemp_0000001.
RESPONSE:

338.

Produce the full version of the “R3 Compliance Video” available through the link:
http://newproddev.smithnephew.com/r3compliance/r3compliance.htm including the
“wrong way” demonstration that was removed from the final version. See
SN_Kemp_0356150.
RESPONSE:

339.

Produce a legible copy of SN_Kemp_0356150.
RESPONSE:

340.

Produce any communications regarding the February 2011 “Modularity, corrosion and
metal ion release in THA: Publication Summary.” See SN_Kemp_0321276.
RESPONSE:

341.

Produce the “surgeon responses” to the “survey section” of the presentation referred to in
SN_Kemp_0321257 regarding “Tapered Modular Necks.”
RESPONSE:

342.

Produce an unredacted version of SN_Kemp_0296537.
RESPONSE:

343.

Produce the original R3 Metal Liner list sent by Sidney Mast to “Mary” in the condition it
existed prior to being “cleaned up” by Brian Childress. See Kirby-000190.
RESPONSE:
VI.

344.

Training Agendas

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Brian
Childress in 2005. See Deposition of John Ozyp.
RESPONSE:
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345.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Brian
Childress in 2006. See Deposition of John Ozyp.
RESPONSE:

346.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Brian
Childress in 2007. See Deposition of John Ozyp.
RESPONSE:

347.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Brian
Childress in 2008. See Deposition of John Ozyp.
RESPONSE:

348.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Brian
Childress in 2009. See Deposition of John Ozyp.
RESPONSE:

349.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Brian
Childress in 2010. See Deposition of John Ozyp.
RESPONSE:

350.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Brian
Childress in 2011. See Deposition of John Ozyp.
RESPONSE:

351.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Brian
Childress in 2012. See Deposition of John Ozyp.
RESPONSE:

352.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Chris
Baker in 2005. See Deposition of John Ozyp.
RESPONSE:

353.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Chris
Baker in 2006. See Deposition of John Ozyp.
RESPONSE:
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354.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Chris
Baker in 2007. See Deposition of John Ozyp.
RESPONSE:

355.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Chris
Baker in 2008. See Deposition of John Ozyp.
RESPONSE:

356.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Chris
Baker in 2009. See Deposition of John Ozyp.
RESPONSE:

357.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Chris
Baker in 2010. See Deposition of John Ozyp.
RESPONSE:

358.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Chris
Baker in 2011. See Deposition of John Ozyp.
RESPONSE:

359.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Chris
Baker in 2012. See Deposition of John Ozyp.
RESPONSE:

360.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Scott
Scheel in 2005. See Deposition of John Ozyp.
RESPONSE:

361.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Scott
Scheel in 2006. See Deposition of John Ozyp.
RESPONSE:

362.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Scott
Scheel in 2007. See Deposition of John Ozyp.
RESPONSE:
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363.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Scott
Scheel in 2008. See Deposition of John Ozyp.
RESPONSE:

364.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Scott
Scheel in 2009. See Deposition of John Ozyp.
RESPONSE:

365.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Scott
Scheel in 2010. See Deposition of John Ozyp.
RESPONSE:

366.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Scott
Scheel in 2011. See Deposition of John Ozyp.
RESPONSE:

367.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Scott
Scheel in 2012. See Deposition of John Ozyp.
RESPONSE:

368.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by James
Thompson in 2008. See Deposition of John Ozyp.
RESPONSE:

369.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by James
Thompson in 2009. See Deposition of John Ozyp.
RESPONSE:

370.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by James
Thompson in 2010. See Deposition of John Ozyp.
RESPONSE:

371.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by James
Thompson in 2011. See Deposition of John Ozyp.
RESPONSE:
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372.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by James
Thompson in 2012. See Deposition of John Ozyp.
RESPONSE:

373.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Scott
Scheel in 2005. See Deposition of John Ozyp.
RESPONSE:

374.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Dr.
Richard Schubert in 2006. See Deposition of John Ozyp.
RESPONSE:

375.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Dr.
Richard Schubert in 2007. See Deposition of John Ozyp.
RESPONSE:

376.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Dr.
Richard Schubert in 2008. See Deposition of John Ozyp.
RESPONSE:

377.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Dr.
Richard Schubert in 2009. See Deposition of John Ozyp.
RESPONSE:

378.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Dr.
Richard Schubert in 2010. See Deposition of John Ozyp.
RESPONSE:

379.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Dr.
Richard Schubert in 2011. See Deposition of John Ozyp.
RESPONSE:

380.

Produce the sign in sheet and agenda for any Smith & Nephew event attended by Dr.
Richard Schubert in 2012. See Deposition of John Ozyp.
RESPONSE:
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VII.
381.

2007 FOE Training Records

Produce the sign in sheet for the “Focus on Excellence Training” course led by Dr. Schubert
on June 27-29, 2007. See Hutchens(SN)-0014795-0014816.
RESPONSE:

382.

Produce emails or any other communications between Smith & Nephew and Dr. Schubert
used to coordinate his participation in the “Focus on Excellence Training” described in
Hutchens(SN)-0014795-0014816.
RESPONSE:

383.

Produce any communications with Adam Knumme regarding his alleged attendance at the
“Focus on Excellence Training” taking place in Dallas on June 27-29, 2007.
Hutchens(SN)-0014795-0014816.
RESPONSE:

384.

Produce the travel arrangements made for or submitted by Adam Knumme regarding his
alleged attendance at the “Focus on Excellence Training” taking place in Dallas on June
27-29, 2007. Hutchens(SN)-0014795-0014816.
RESPONSE:

385.

Produce any communications with Michelle Wigley regarding her alleged attendance at
the “Focus on Excellence Training” taking place in Dallas on June 27-29, 2007.
Hutchens(SN)-0014795-0014816.
RESPONSE:

386.

Produce the travel arrangements made for or submitted by Michelle Wigley regarding her
alleged attendance at the “Focus on Excellence Training” taking place in Dallas on June
27-29, 2007. Hutchens(SN)-0014795-0014816.
RESPONSE:

387.

Produce any communications with Vince Borrelli regarding his alleged attendance at the
“Focus on Excellence Training” taking place in Dallas on June 27-29, 2007.
Hutchens(SN)-0014795-0014816.
RESPONSE:
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388.

Produce the travel arrangements made for or submitted by Vince Borrelli regarding his
alleged attendance at the “Focus on Excellence Training” taking place in Dallas on June
27-29, 2007. Hutchens(SN)-0014795-0014816.
RESPONSE:

389.

Produce any communications with Kevin Tranum regarding his alleged attendance at the
“Focus on Excellence Training” taking place in Dallas on June 27-29, 2007.
Hutchens(SN)-0014795-0014816.
RESPONSE:

390.

Produce the travel arrangements made for or submitted by Kevin Tranum regarding his
alleged attendance at the “Focus on Excellence Training” taking place in Dallas on June
27-29, 2007. Hutchens(SN)-0014795-0014816.
RESPONSE:

391.

Produce any communications with Todd McEwen regarding his alleged attendance at the
“Focus on Excellence Training” taking place in Dallas on June 27-29, 2007.
Hutchens(SN)-0014795-0014816.
RESPONSE:

392.

Produce the travel arrangements made for or submitted by Todd McEwen regarding his
alleged attendance at the “Focus on Excellence Training” taking place in Dallas on June
27-29, 2007. Hutchens(SN)-0014795-0014816.
RESPONSE:

393.

Produce any communications with Ryan Gregoire regarding his alleged attendance at the
“Focus on Excellence Training” taking place in Dallas on June 27-29, 2007.
Hutchens(SN)-0014795-0014816.
RESPONSE:

394.

Produce the travel arrangements made for or submitted by Ryan Gregoire regarding his
alleged attendance at the “Focus on Excellence Training” taking place in Dallas on June
27-29, 2007. Hutchens(SN)-0014795-0014816.
RESPONSE:

395.

Produce any communications with Andrew Fisher regarding his alleged attendance at the
“Focus on Excellence Training” taking place in Dallas on June 27-29, 2007.
Hutchens(SN)-0014795-0014816.
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RESPONSE:
396.

Produce the travel arrangements made for or submitted by Andrew Fisher regarding his
alleged attendance at the “Focus on Excellence Training” taking place in Dallas on June
27-29, 2007. Hutchens(SN)-0014795-0014816.
RESPONSE:

397.

Produce any communications with Kasey Kilgore regarding her alleged attendance at the
“Focus on Excellence Training” taking place in Dallas on June 27-29, 2007.
Hutchens(SN)-0014795-0014816.
RESPONSE:

398.

Produce the travel arrangements made for or submitted by Kasey Kilgore regarding her
alleged attendance at the “Focus on Excellence Training” taking place in Dallas on June
27-29, 2007. Hutchens(SN)-0014795-0014816.
RESPONSE:

399.

Produce any communications with Benjamin Berlowski regarding his alleged attendance
at the “Focus on Excellence Training” taking place in Dallas on June 27-29, 2007.
Hutchens(SN)-0014795-0014816.
RESPONSE:

400.

Produce the travel arrangements made for or submitted by Benjamin Berlowski regarding
his alleged attendance at the “Focus on Excellence Training” taking place in Dallas on June
27-29, 2007. Hutchens(SN)-0014795-0014816.
RESPONSE:

401.

Produce any communications with Nathan Speer regarding his alleged attendance at the
“Focus on Excellence Training” taking place in Dallas on June 27-29, 2007.
Hutchens(SN)-0014795-0014816.
RESPONSE:

402.

Produce the travel arrangements made for or submitted by Nathan Speer regarding his
alleged attendance at the “Focus on Excellence Training” taking place in Dallas on June
27-29, 2007. Hutchens(SN)-0014795-0014816.
RESPONSE:
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403.

Produce any communications with Donnie Lanier regarding his alleged attendance at the
“Focus on Excellence Training” taking place in Dallas on June 27-29, 2007.
Hutchens(SN)-0014795-0014816.
RESPONSE:

404.

Produce the travel arrangements made for or submitted by Donnie Lanier regarding his
alleged attendance at the “Focus on Excellence Training” taking place in Dallas on June
27-29, 2007. Hutchens(SN)-0014795-0014816.
RESPONSE:

405.

Produce any communications with Gordon Gibbs regarding his alleged attendance at the
“Focus on Excellence Training” taking place in Dallas on June 27-29, 2007.
Hutchens(SN)-0014795-0014816.
RESPONSE:

406.

Produce the travel arrangements made for or submitted by Gordon Gibbs regarding his
alleged attendance at the “Focus on Excellence Training” taking place in Dallas on June
27-29, 2007. Hutchens(SN)-0014795-0014816.
RESPONSE:

407.

Produce any communications with Jon Adkins regarding his alleged attendance at the
“Focus on Excellence Training” taking place in Dallas on June 27-29, 2007.
Hutchens(SN)-0014795-0014816.
RESPONSE:

408.

Produce the travel arrangements made for or submitted by John Adkins regarding his
alleged attendance at the “Focus on Excellence Training” taking place in Dallas on June
27-29, 2007. Hutchens(SN)-0014795-0014816.
RESPONSE:

409.

Produce any communications with Christopher Marcrum regarding his alleged attendance
at the “Focus on Excellence Training” taking place in Dallas on June 27-29, 2007.
Hutchens(SN)-0014795-0014816.
RESPONSE:

410.

Produce the travel arrangements made for or submitted by Christopher Macrum regarding
his alleged attendance at the “Focus on Excellence Training” taking place in Dallas on June
27-29, 2007. Hutchens(SN)-0014795-0014816.
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RESPONSE:
411.

Produce any communications with Danny James regarding his alleged attendance at the
“Focus on Excellence Training” taking place in Dallas on June 27-29, 2007.
Hutchens(SN)-0014795-0014816.
RESPONSE:

412.

Produce the travel arrangements made for or submitted by Danny James regarding his
alleged attendance at the “Focus on Excellence Training” taking place in Dallas on June
27-29, 2007. Hutchens(SN)-0014795-0014816.
RESPONSE:

413.

Produce any communications with Jim Berger regarding his alleged attendance at the
“Focus on Excellence Training” taking place in Dallas on June 27-29, 2007.
Hutchens(SN)-0014795-0014816.
RESPONSE:

414.

Produce the travel arrangements made for or submitted by Jim Berger regarding his alleged
attendance at the “Focus on Excellence Training” taking place in Dallas on June 27-29,
2007. Hutchens(SN)-0014795-0014816.
RESPONSE:

415.

Produce any communications with Charles Redden regarding his alleged attendance at the
“Focus on Excellence Training” taking place in Dallas on June 27-29, 2007.
Hutchens(SN)-0014795-0014816.
RESPONSE:

416.

Produce the travel arrangements made for or submitted by Charles Redden regarding his
alleged attendance at the “Focus on Excellence Training” taking place in Dallas on June
27-29, 2007. Hutchens(SN)-0014795-0014816.
RESPONSE:

417.

Produce any communications with Jason Henry regarding his alleged attendance at the
“Focus on Excellence Training” taking place in Dallas on June 27-29, 2007.
Hutchens(SN)-0014795-0014816.
RESPONSE:
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418.

Produce the travel arrangements made for or submitted by Jason Henry regarding his
alleged attendance at the “Focus on Excellence Training” taking place in Dallas on June
27-29, 2007. Hutchens(SN)-0014795-0014816.
RESPONSE:

419.

Produce any communications with Robert Everett regarding his alleged attendance at the
“Focus on Excellence Training” taking place in Dallas on June 27-29, 2007.
Hutchens(SN)-0014795-0014816.
RESPONSE:

420.

Produce the travel arrangements made for or submitted by Robert Everett regarding his
alleged attendance at the “Focus on Excellence Training” taking place in Dallas on June
27-29, 2007. Hutchens(SN)-0014795-0014816.
RESPONSE:

421.

Produce any communications with Blair DeWeese regarding his alleged attendance at the
“Focus on Excellence Training” taking place in Dallas on June 27-29, 2007.
Hutchens(SN)-0014795-0014816.
RESPONSE:

422.

Produce the travel arrangements made for or submitted by Blair DeWeese regarding his
alleged attendance at the “Focus on Excellence Training” taking place in Dallas on June
27-29, 2007. Hutchens(SN)-0014795-0014816.
RESPONSE:

423.

Produce any communications with Mark Morrison regarding his alleged attendance at the
“Focus on Excellence Training” taking place in Dallas on June 27-29, 2007.
Hutchens(SN)-0014795-0014816.
RESPONSE:

424.

Produce the travel arrangements made for or submitted by Mark Morrison regarding his
alleged attendance at the “Focus on Excellence Training” taking place in Dallas on June
27-29, 2007. Hutchens(SN)-0014795-0014816.
RESPONSE:

425.

Produce any June 27, 28, or 29, 2007 SAP entries that include Adam Knumme.
RESPONSE:
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426.

Produce any June 27, 28, or 29, 2007 SAP entries that include Michelle Wigley.
RESPONSE:

427.

Produce any June 27, 28, or 29, 2007 SAP entries that include Vince Borrelli.
RESPONSE:

428.

Produce any June 27, 28, or 29, 2007 SAP entries that include Kevin Tranum.
RESPONSE:

429.

Produce any June 27, 28, or 29, 2007 SAP entries that include Todd McEwen.
RESPONSE:

430.

Produce any June 27, 28, or 29, 2007 SAP entries that include Ryan Gregoire.
RESPONSE:

431.

Produce any June 27, 28, or 29, 2007 SAP entries that include Andrew Fisher.
RESPONSE:

432.

Produce any June 27, 28, or 29, 2007 SAP entries that include Kasey Kilgore.
RESPONSE:

433.

Produce any June 27, 28, or 29, 2007 SAP entries that include Benjamin Berlowski.
RESPONSE:

434.

Produce any June 27, 28, or 29, 2007 SAP entries that include Nathan Speer.
RESPONSE:

435.

Produce any June 27, 28, or 29, 2007 SAP entries that include Donnie Lanier.
RESPONSE:

436.

Produce any June 27, 28, or 29, 2007 SAP entries that include Gordon Gibbs.
RESPONSE:

437.

Produce any June 27, 28, or 29, 2007 SAP entries that include John Adkins.
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RESPONSE:
438.

Produce any June 27, 28, or 29, 2007 SAP entries that include Christopher Macrum.
RESPONSE:

439.

Produce any June 27, 28, or 29, 2007 SAP entries that include Danny James.
RESPONSE:

440.

Produce any June 27, 28, or 29, 2007 SAP entries that include Jim Berger.
RESPONSE:

441.

Produce any June 27, 28, or 29, 2007 SAP entries that include Charles Redden.
RESPONSE:

442.

Produce any June 27, 28, or 29, 2007 SAP entries that include by Jason Henry.
RESPONSE:

443.

Produce any June 27, 28, or 29, 2007 SAP entries that include Robert Everett.
RESPONSE:

444.

Produce any June 27, 28, or 29, 2007 SAP entries that include Blair DeWeese.
RESPONSE:

445.

Produce any June 27, 28, or 29, 2007 SAP entries that include Mark Morrison.
RESPONSE:
VIII. Dr. Schubert Consulting

446.

Produce any communications between John Sparacio and Richard Schubert in 2007. See
Hutchens(SN)-0014803.
RESPONSE:

447.

Produce any communications between John Sparacio and Richard Schubert in 2008. See
Hutchens(SN)-0014803.
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RESPONSE:
448.

Produce any communications between John Sparacio and Richard Schubert in 2009. See
Hutchens(SN)-0014803.
RESPONSE:

449.

Produce any documents related to Dr. Schubert’s consulting work regarding “sales
training” at any time during the year 2007. SN_Kemp_0296537.
RESPONSE:

450.

Produce any documents related to Dr. Schubert’s consulting work regarding “sales
training” at any time during the year 2008. SN_Kemp_0296537.
RESPONSE:

451.

Produce any documents related to Dr. Schubert’s consulting work regarding “sales
training” at any time during the year 2009. SN_Kemp_0296537.
RESPONSE:

452.

Produce any documents related to Dr. Schubert’s $20,000 payment for “Sales Training
Cost” listed on SN_Kemp_0296537 at line 235.
RESPONSE:

453.

Produce any communications with Dr. Schubert regarding “Sales Training” in 2006. See
SN_Kemp_0296537.
RESPONSE:

454.

Produce any communications with Dr. Schubert regarding “Sales Training” in 2007. See
SN_Kemp_0296537.
RESPONSE:

455.

Produce any communications with Dr. Schubert regarding “Sales Training” in 2008. See
SN_Kemp_0296537.
RESPONSE:
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456.

Produce any communications with Dr. Schubert regarding “Sales Training” in 2009. See
SN_Kemp_0296537.
RESPONSE:

457.

Produce any checks or receipts showing any payments made to Dr. Schubert in 2007 for
consulting work. See Hutchens(SN)-0014795-0014816.
RESPONSE:

458.

Produce any checks or receipts showing any payments made to Dr. Schubert in 2008 for
consulting work. See SN_Kemp_0296537.
RESPONSE:

459.

Produce any checks or receipts showing any payments made to Dr. Schubert in 2009 for
consulting work. See SN_Kemp_0296537.
RESPONSE:

460.

Produce any power points or other materials that Dr. Schubert used when he allegedly
presented “Focus on Excellence Training” in Dallas on June 27-29, 2007, as shown in
Hutchens(SN)-0014795-0014816.
RESPONSE:

461.

Produce any video recordings of Dr. Schubert when he allegedly presented “Focus on
Excellence Training” in Dallas on June 27-29, 2007, as shown in Hutchens(SN)-00147950014816.
RESPONSE:

462.

Produce any audio recordings of Dr. Schubert when he allegedly presented “Focus on
Excellence Training” in Dallas on June 27-29, 2007, as shown in Hutchens(SN)-00147950014816.
RESPONSE:

463.

Produce any handouts or other written materials that were given to attendees at the “Focus
on Excellence Training” in Dallas on June 27-29, 2007, as shown in Hutchens(SN)0014795-0014816.
RESPONSE:
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464.

Any emails that Dr. Schubert sent to YOU concerning his payment for consulting work as
referenced in Hutchens(SN)-0014795-0014816.
RESPONSE:

465.

Any emails that Linda Schubert sent to YOU concerning Dr. Schubert’s payment for
consulting work as referenced in Hutchens(SN)-0014795-0014816.
RESPONSE:

466.

Any emails that anyone sent to YOU on behalf of Dr. Schubert concerning his payment for
consulting work as referenced in Hutchens(SN)-0014795-0014816.
RESPONSE:

467.

Produce the “Consulting Agreement” referred to on page 1 of Hutchens(SN)-00147950014816.
RESPONSE:

468.

Produce any documents (including media) that were created for or by Dr. Richard Schubert
that are in YOUR possession or control from 2006–2009.
RESPONSE:

469.

Produce any documents (including media) that were used by Dr. Richard Schubert in the
course and scope of his role as a consultant for Smith & Nephew from 2006–2009.
RESPONSE:

470.

Produce any documents (including media) that were shown by Dr. Richard Schubert,
Schubert in the course and scope of his role as a consultant for Smith & Nephew, to Smith
& Nephew sales representatives from 2006–2009.
RESPONSE:

471.

Produce any documents (including media) that were created for or by Dr. Richard Schubert
that are in YOUR possession or control from 2010–2013.
RESPONSE:

472.

Produce any documents (including media) that were used by Dr. Richard Schubert in the
course and scope of his role as a consultant for Smith & Nephew from 2010–2013.
RESPONSE:
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473.

Produce any documents (including media) that were shown by Dr. Richard Schubert,
Schubert in the course and scope of his role as a consultant for Smith & Nephew, to Smith
& Nephew sales representatives from 2010–2013.
RESPONSE:

474.

Produce any documents (including media) that were created for or by Dr. Richard Schubert
that are in YOUR possession or control from 2014–present.
RESPONSE:

475.

Produce any documents (including media) that were used by Dr. Richard Schubert in the
course and scope of his role as a consultant for Smith & Nephew from 2014–present.
RESPONSE:

476.

Produce any documents (including media) that were shown by Dr. Richard Schubert,
Schubert in the course and scope of his role as a consultant for Smith & Nephew, to Smith
& Nephew sales representatives from 2014–present.
RESPONSE:
IX.

477.

Celebrity Endorsements

Produce the consulting agreement between Mark Cuban and Smith & Nephew executed in
2007. Hutchens(SN)-0044568.
RESPONSE:

478.

Produce any communications regarding Mark Cuban’s endorsement of Smith & Nephew
devices in 2007. Hutchens(SN)-0044568.
RESPONSE:

479.

Produce any documents which identify when Smith & Nephew became aware of Mark
Cuban’s off label total hip arthroplasty surgery in 2007. Hutchens(SN)-0043607.
RESPONSE:

480.

Produce any 2007 Smith & Nephew advertisements relating to Martha Stewart.
RESPONSE:
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481.

Produce any 2008 Smith & Nephew advertisements relating to Martha Stewart.
RESPONSE:

482.

Produce any 2009 Smith & Nephew advertisements relating to Martha Stewart.
RESPONSE:

483.

Produce any 2010 Smith & Nephew advertisements relating to Martha Stewart.
RESPONSE:

484.

Produce any 2007 Smith & Nephew advertisements relating to Mark Cuban.
RESPONSE:

485.

Produce any 2008 Smith & Nephew advertisements relating to Mark Cuban.
RESPONSE:

486.

Produce any 2009 Smith & Nephew advertisements relating to Mark Cuban.
RESPONSE:

487.

Produce any 2010 Smith & Nephew advertisements relating to Mark Cuban.
RESPONSE:

488.

Produce any communications between Smith & Nephew or its sales representatives
regarding Mark Cuban’s endorsement contract. Hutchens(SN)-0044568.
RESPONSE:
X.

489.

Compliance Monitoring

Produce any emails or other communications discussing Smith & Nephew’s contact with
Richard Schubert to "inquire" about his interest in participating in the BHR Post Approval
Study, as reported in Smith&Nephew_Fleming-0034504.
RESPONSE:
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490.

Produce any emails or other communications that YOU sent to or received from Dr.
Richard Schubert to "inquire" about his interest in participating in the BHR Post Approval
Study, as reported in Smith&Nephew_Fleming-0034504.
RESPONSE:

491.

Produce any communications between Smith & Nephew and Brian Childress regarding
"consulting" work. The term "Consulting" is used here as defined by the 2007 Deferred
Prosecution Agreement.
RESPONSE:

492.

Produce the "survey" related to the "BHR Push and Pull Through Campaign" that Brian
Childress was requested to complete regarding Dr. Schubert's practice.
Smith&Nephew_Fleming-0033231.
RESPONSE:

493.

Produce all emails that YOU sent to or received from Brian Childress discussing the
"survey" related to the "BHR Push and Pull Through Campaign”.
Smith&Nephew_Fleming-0033231.
RESPONSE:

494.

Produce every "survey" that Brian Childress submitted to YOU or YOUR agent related to
the BHR Push and Pull Through Campaign. Smith&Nephew_Fleming-0033231.
RESPONSE:

495.

Produce all "hotline reports" from 2008 that were required to be submitted to the Federal
Monitors for Smith & Nephew’s Deferred Prosecution Agreement on a monthly basis
under the Deferred Prosecution Agreement. SN_Kemp_0336958.
RESPONSE:

496.

Produce all "hotline reports" from 2008 that were submitted to the Federal Monitors for
Smith & Nephew’s Deferred Prosecution Agreement on a monthly basis under the
Deferred Prosecution Agreement. SN_Kemp_0336958.
RESPONSE:
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497.

Produce all "Quarterly Reports" that Smith & Nephew submitted to the Federal Monitors
for Smith & Nephew’s Deferred Prosecution Agreement in 2008. SN_Kemp_0336958.
RESPONSE:

498.

Produce all "Quarterly Reports" that Smith & Nephew submitted to the Federal Monitors
for Smith & Nephew’s Deferred Prosecution Agreement in 2009. SN_Kemp_0336958.
RESPONSE:

499.

Produce all "Compliance Officer's Quarterly Reports" that Smith & Nephew submitted to
the Federal Monitors for Smith & Nephew’s Deferred Prosecution Agreement in 2008.
SN_Kemp_0336958.
RESPONSE:

500.

Produce all "Compliance Officer's Quarterly Reports" that Smith & Nephew submitted to
the Federal Monitors for Smith & Nephew’s Deferred Prosecution Agreement in 2009.
SN_Kemp_0336958.
RESPONSE:

501.

Produce the "Careful Communication" training module referred to in SN_Kemp_0336958.
RESPONSE:

502.

Produce the "Recognizing Conflicts of Interest" training module referred to in
SN_Kemp_0336958.
RESPONSE:

503.

Produce the "Ethics Overview" training module referred to in SN_Kemp_0336958.
RESPONSE:

504.

Produce the "Legal Basis for Medical Sales Representatives" training module referred to
in SN_Kemp_0336958.
RESPONSE:

505.

Produce the "Federal
SN_Kemp_0336958.

Anti-Kickback

Law"

training
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RESPONSE:
506.

Produce the "AdvaMed Code of Interactions with Healthcare Professionals" training
module referred to in SN_Kemp_0336958.
RESPONSE:

507.

Produce the "Smith & Nephew Arrangements Training" training module referred to in
SN_Kemp_0336958.
RESPONSE:

508.

Produce the "Ortho Recon Arrangements Training" training module referred to in
SN_Kemp_0336958.
RESPONSE:

509.

Produce "The seven elements of compliance" PowerPoint Training Presentation referred
to in SN_Kemp_0336958.
RESPONSE:

510.

Produce the "Narratives of the processes for needs assessment, contracts, modifications,
expense reports, promotional items and consultant payments as well as roles and
responsibilities for these activities" PowerPoint Training Presentation referred to in
SN_Kemp_0336958.
RESPONSE:

511.

Produce “The Hotline process (Silent Whistle)” PowerPoint Training Presentation referred
to in SN_Kemp_0336958.
RESPONSE:

512.

Produce "The OEC's new PIT Crew program" PowerPoint Training Presentation (including
the "newsletter") referred to in SN_Kemp_0336958.
RESPONSE:

513.

Produce the "presentation including T&E Policy, forms and guidance for non-consultants
and one pager... provided to consultants" referred to in SN_Kemp_0336958.
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RESPONSE:
514.

Produce the "Attendance and test score logs" for each event referred to in
SN_Kemp_0336958.
RESPONSE:

515.

Produce the "Performance, Innovation, Trust-82-page training binder" including the 13
specific "training documents" listed on SN_Kemp_0337087-00337088.
RESPONSE:

516.

Produce the "new Territory Manager Consultant Expense Reporting process
communicated to Territory managers in May 2008" referred to in SN_Kemp_0336958.
RESPONSE:

517.

Produce the "regular reports or certifications" required to be provided to "HR and
Compliance Executives and Committees" by "Training Manager[s]" referred to in
SN_Kemp_0336958.
RESPONSE:

518.

Produce any "Live internet training" that was recorded by Smith & Nephew to allow access
for "individuals who can't make standard live training" referred to in SN_Kemp_0336958.
RESPONSE:

519.

Produce any "auditing" conducted after the termination of Andrew Holman and Charles
Redden that was undertaken "to see if the problem is systemic" as suggested by
SN_Kemp_0336958 for "all terminated employees/contractors."
RESPONSE:

520.

Produce any "auditing" of Mr. Jon Hebel conducted after the termination of Andrew
Holman and Charles Redden that was undertaken "to see if the problem is systemic" as
suggested by SN_Kemp_0336958 for "all terminated employees/contractors."
RESPONSE:

PLAINTIFF TRACY FLEMING’S
FIFTH REQUEST FOR PRODUCTION TO SMITH & NEPHEW

PAGE 69

521.

Produce any "auditing" of the Dallas District conducted after the termination of Andrew
Holman and Charles Redden that was undertaken "to see if the problem is systemic" as
suggested by SN_Kemp_0336958 for "all terminated employees/contractors."
RESPONSE:

522.

Produce all "Business Condition Reports (BCRs)" submitted to the Federal Monitors for
Smith & Nephew’s Deferred Prosecution Agreement in 2007. SN_Kemp_0336958.
RESPONSE:

523.

Produce all "Business Condition Reports (BCRs)" submitted to the Federal Monitors for
Smith & Nephew’s Deferred Prosecution Agreement in 2008. SN_Kemp_0336958.
RESPONSE:

524.

Produce all "Business Condition Reports (BCRs)" submitted to the Federal Monitors for
Smith & Nephew’s Deferred Prosecution Agreement in 2009. SN_Kemp_0336958.
RESPONSE:
XI.

525.

Miscellaneous

Produce any communications that YOU sent to or received from Linda Schubert, M.D.,
the wife of Dr. Richard Schubert, from 2005–2009.
RESPONSE:

526.

Produce any communications that Brian Childress or Neylu, Inc. sent to or received from
Linda Schubert, M.D., the wife of Dr. Richard Schubert, from 2005–2009.
RESPONSE:

527.

Produce any communications that any Smith & Nephew employee sent to or received from
Linda Schubert, M.D., the wife of Dr. Richard Schubert, from 2005–2009.
RESPONSE:

528.

Produce any communications that any Smith & Nephew independent contractor sent to or
received from Linda Schubert, M.D., the wife of Dr. Richard Schubert, from 2005–2009.
RESPONSE:
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529.

Produce any communications that YOU sent to or received from Linda Schubert, M.D.,
the wife of Dr. Richard Schubert, from 2010–2014.
RESPONSE:

530.

Produce any communications that Brian Childress or Neylu, Inc. sent to or received from
Linda Schubert, M.D., the wife of Dr. Richard Schubert, from 2010–2014.
RESPONSE:

531.

Produce any communications that any Smith & Nephew employee sent to or received from
Linda Schubert, M.D., the wife of Dr. Richard Schubert, from 2010–2014.
RESPONSE:

532.

Produce any communications that any Smith & Nephew independent contractor sent to or
received from Linda Schubert, M.D., the wife of Dr. Richard Schubert, from 2010–2014.
RESPONSE:

533.

Produce any communications that YOU sent to or received from Linda Schubert, M.D.,
the wife of Dr. Richard Schubert, from 2015–present.
RESPONSE:

534.

Produce any communications that Brian Childress or Neylu, Inc. sent to or received from
Linda Schubert, M.D., the wife of Dr. Richard Schubert, from 2015–present.
RESPONSE:

535.

Produce any communications that any Smith & Nephew employee sent to or received from
Linda Schubert, M.D., the wife of Dr. Richard Schubert, from 2015–present.
RESPONSE:

536.

Produce any communications that any Smith & Nephew independent contractor sent to or
received from Linda Schubert, M.D., the wife of Dr. Richard Schubert, from 2015–present.
RESPONSE:
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537.

Produce any videos depicting the surgical revision of a hip implant consisting of a
Birmingham Hip Acetabular Cup, Birmingham Hip Modular Head, Modular Neck Sleeve,
and Synergy Stem.
RESPONSE:

538.

Produce any videos depicting the surgical revision of a hip implant consisting of a
Birmingham Hip Acetabular Cup, Birmingham Hip Modular Head, Modular Neck Sleeve,
and Anthology Stem.
RESPONSE:

539.

Produce any videos depicting the surgical revision of a hip implant consisting of a R3
Acetabular Shell, R3 Metal Liner, Birmingham Hip Modular Head, Modular Neck Sleeve,
and Synergy Stem.
RESPONSE:

540.

Produce any videos depicting the surgical revision of a hip implant consisting of a R3
Acetabular Shell, R3 Metal Liner, Birmingham Hip Modular Head, Modular Neck Sleeve,
and Anthology Stem.
RESPONSE:

541.

Produce any videos depicting the surgical revision of a hip implant consisting of a
Birmingham Hip Acetabular Cup, Modular Femoral Head, Modular Neck Sleeve, and
Synergy Stem.
RESPONSE:

542.

Produce any videos depicting the surgical revision of a hip implant consisting of a
Birmingham Hip Acetabular Cup, Modular Femoral Head, Modular Neck Sleeve, and
Anthology Stem.
RESPONSE:

543.

Produce any videos depicting the surgical revision of a hip implant consisting of a R3
Acetabular Shell, R3 Metal Liner, Modular Femoral Head, Modular Neck Sleeve, and
Synergy Stem.
RESPONSE:

544.

Produce any videos depicting the surgical revision of a hip implant consisting of a R3
Acetabular Shell, R3 Metal Liner, Modular Femoral Head, Modular Neck Sleeve, and
Anthology Stem.
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RESPONSE:
Respectfully submitted,
LAW OFFICE OF KIP PETROFF
/s/ Caio Formenti
Kip A. Petroff
State Bar No. 15851800
Caio Formenti
State Bar No. 24104676
8150 North Central Expressway, Suite 500
Dallas, Texas 75206
Telephone: (972) 294-7530
Fax: (972) 294-7530
kpetroff@petroffassociates.com
caio@kippetroff.com
ATTORNEYS FOR PLAINTIFFS
Certificate of Service
I HEREBY CERTIFY that on March 17, 2020, a true and correct copy of the foregoing
was served on the Defendants by email as follows:
Defendants Smith & Nephew, Inc., Brian Childress and Neylu, Inc. to: Mr. Brian P. Johnson,
Ms. Leila D’Aquin, Mr. David O’Quinn, Ms. Sarah Segrest-Jay, Mr. Douglas Moore, and Ms.
Kealy Sehic.
Defendant Richard D. Schubert, M.D., to: Mr. David Criss and Ms. Alexandra Sallade.
________/s/ ______________
Caio Formenti
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CAUSE NO. DC-18-08923
IN THE DISTRICT COURT OF

TRACY 'FLEMING and
NORMA EGEA
Plaintiffs,

DALLAS COUNTY, TEXAS

VS.

BRIAN CHILDRESS; NEYLU, INC.;
RICHARD D..SCHUBERT, M.D., and;
SMITH & NEPHEW, INC.
192nd JUDICIAL DISTRICT

Defendants.

PLAINTIFF TRACY FLEMING'S FIRST REQUESTS FOR PRODUCTION TO
DEFENDANT SMITH & NEPHEW, INC.
TO: DEFENDANT SMITH & NEPHEW, INC., by and through its registered agent for service
of process, CT Corporation System, 1999 Bryan St #900, Dallas, TX 75201.
Pursuant to Texas Rule of Civil Procedure 196, Plaintiff TRACY FLEMING requests that
YOU produce for inspection and copying;the.docurrients and other tangible items listed below if
they arc in your actual or constructive possession, custody, or control. Pidsnant to Texas Rule of Civil
Procedure 196.2(a), please produce them at the Law Office of Kip Petroff, 10440 N. Central
Expressway, Suite 1540, Dallas, Texas 75231 within fifty (50) days from the date on which this
Request is served.

•

INSTRUCTIONS
Defendant is requested to produce these documents in searchable .pdf format (unless
production as a .pdf file would not bc reasonably usable) as well as in the order in which they are
•
kept in Defendant's files or: in an...order in which they correspond with the individual categories in
the following requests. Defendant is also requested, to produce attachments, enclosures, and
appendices.if sueb exist along with. the original documents in Defendant's business record files.
The association,between ;an attachment and the document it is attached to in the ordinary course
of business should be pres.crived., For all.written communications, please produce all preceding and
PLAINTIFF T.. FLEMING'S FIRST,REQU EST FOR PROD.
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EXHIBIT "B"

succeeding communications. A request for documents or other tangible things includes all
electronically stored information and similar electronic or magnetic data, including deleted items.
With the exception of Number 158 below, Plaintiff is not demanding the production of metadata
, .
••
.
for any of these documents at this time, but Plaintiff expressly reserves the right to request
production of metadata sometime in the future for particular documents as needed.
Defendant is respectfully reminded that Tex. R. Civ. P. 196.2(b) requires an individual
response "with respect to each item or category of items" requested below. Pursuant to Tex. R.
Civ. P. 196.3(c), Defendant is requested to produce these documents in the order in which they are
kept in Defendant's files or organize them and label them to correspond with the individual
categories in the following requests. Defendant is requested to produce the documents, tangible
things, videos, DVDs, recordings, and other data compilations that are in the Defendant's actual or
constructive possession, custody, or control ,for inspection or photocopying no later than the first
business day after the expiration of fifty days after the date you receive this document. Plaintiff
does not seek sensitive personally identifiable information about other patients who have suffered
injuries from or made complaints about YOUR products, and YOU may redact sensitive personally
identifiable information that would identify those patients.
Defendant is requested to state objections and assert privileges as required and, as
appropriate, state that: (1) production, inspectio,n, or other requested action will be permitted as
requested; (2) the requested items are, being served on the requesting party with the response; (3)
production, inspection, or other requested action, will take place at a specified time and place, if
the responding party'is objecting-to the time and place•of production; or (4) no items have been
identified ..after a diligent search that pre responsive to the request. TEX. R. Civ. P. 196.2(b). If
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Defendant objects, Defendant is requested to state "the extent to which the party is refusing to
comply with the'request."11x: R. Civ.P. 193.2(b).
These discovery requests are to be conSidered as continuing, and the Defendants are requested
to provide any additional information that the. Defendants, or any other person acting on the
Defendants' behalf, hereafter' may obtain Which will augment or otherwise modify any of the
Defendants' responses. Supplemental responses Must be served upcin the undersigned reasonably
promptly after receipt of any. such information.'
The numbered "Sections" below are for the convenience of counsel and the Court, if
necessary, and should not be considered a descriptive part of the Discovery Requests that follow that
heading.
Definitions
A.

The term, "DEFENDANT" shall mean Smith & Nephew, Inc., as well as any agents,
affiliates, subsidiaries, or parent companies of that entity.

B.

The term, "Device Components" shall mean to the combination of parts used in plaintiff's
surgery as shown on Exhibit A.

C.

The term "DOCUMENT(S)" means all handwritten, printed, photo-stat, recorded, written,
graphic, photographic, magnetic, or electronic matter (including, without limitation, audio
and/or video redordings, electronic mail and material frit- computer use), including all
original and duplicates, as defined in the Texas Code of Civil Procedure and includes the
original or a copy of handwriting, typewriting, printing and every other means of recording
upon any tangible thing and form of communicating or representation including computer
hard disks, fetters, words, pictUres, sounds, or symbol' or combinations ofthem.

D.

"Four Strategic Pillars" refers to document(s) with that title that were produced in other
litigation. An example of a "Four Strategic Pillars" document is found at Hutchens(SN)007103.0,0071. 060.

E.

"Leveraging BHR to Maximize Sales CD" refers to the CD produced as Hutchens(SN)-

0023796: ••

•

„••-

F.

The term, "Modular Femoral Head" shall mean to the device called that on Exhibit A.

G.

The term, "Payments" shall include any and all compensation or remuneration paid to or
for the benefit of the payee, including but not limited to payments and reimbursements for
personal or professional services, any type of securities, registered or unregistered, meals,
entertainment, travel, gifts, grants, honoraria, charitable contributions, donations,
sponsorships, research grant's, clinical studies, professional meetings, product training,
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medical e'ducation, research funding, product development services, in-kind services (e.g.,
use of aircraft), advertising, promotion, and marketing expenies or support; and royalties
o other payments for transfer of documented intellectual property.
H.

The term, "Plaintiff's Surgery" shall mean the September 28, 2009 surgery described on the
'
attached Exhibit A.

I.

"Product Knowledge Suite" refers to the Smith & Nephew sales representative training
program arid materi.als•cal led that or "PKS" in Hutchens(SN)-0062755.

J.

The term, ',Smith & Nephew" shall mean and refer to Smith & Nephew, Inc., Smith &
Nephew plc, and Smith & Nephew Orthopaedics, Ltd., as well as any employee, agent,
affiliate, parent company, or subsidiary of those companies..

K.

"Southwest Region, Hip Task Force" refers to the group that created the document
produced 'aS Itutefiens(SN)-0093327-0093330.

L.

The term, "YOU", "YOURS", and "YOUR" shall mean Smith & Nephew, Inc., as well as
any agents, affiliates, subsidiaries, or parent companies of that entity.

M.

"2007 Mod Head IDE Study" refers to the study by that name as referenced in the email
with a subject line of "Mod Head IDE Study" that was produced as Kirby-00415360041538.
I.

I.

INCOMPLETE DOCUMENTS

The document called, "Talking Points for BI-IR coverage comments.doc" referred to in
the September 22, 2008 email with subject line, "URGENT — BHR Reimbursement Help
Needed." See Hutchens (SN)-0015540 at 0015542.
RESPONSE:" •

2.

Please produce any ,attachments,.or enclosures to the FDA,document produced in the Kirby
case marked Kirby-0026793 to Kirby-0026803. •
RESPONSE:

3.

4..

Please produce the. attachment referred to as "the information we have on the Modular
Monoblock System" in. the document produced in the Kirby case marked Hutchens0047373'.
RESPONSE:,
•
• .
Please produce the attachment referred to as "the new 'sleeved' modular head technique"
in the documentp.roduced in the Kirby case marked Hutchens-0047373.
RESPONSE:

5.

Please produce the attachment referred to as "the excel spreadsheet attached" in the
document produced in the Kirby case marked Hutchens-0047373.
.4
. .
RESPONSE:
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6.

Please produce the omitted pages of the document produced in the Kirby case marked
Hutchens-0043787 (at least pages 1-10 out of 19).
••
RESPONSE: 1

7.

Please produce "Doc 24." ("Doc 24" is identified at Kirby-0020454).
RESPONSE:

8.

.
. Please produce one version of Hutchens-0099314-0100362 in native format.
RESPONSE:

9.

Please produce one version of Hutchens-0104468-70104500 in native format.
RESPONSE

10.

Please produce one version of Hutchens-0104955-0105697 in native format.
RESPONSE:

'

11.

Produce the documents intended to be attached as "Appendix A" to Kirby-0020087.
RESPONSE:

12.

Produce' all d6cuthents intended to be attached to the document marked "Appendix A" to
Kirby-0020087, including Appendices B through F, if applicable.
RESPONSE:

13.

'

Please produce the remainder of the Field Action Summary that is marked Kirby0020044.
RESPONSE:

14.

Please prodUce the attachment referred to in Kirby-0020045.
RESPONSE:

15.

The conipleic document that Kirby-0029982 is part of.
RESPONSE:

16.

. ; '!•;I

,

Please prbduce Tables 1 through 8 of the presentation shown on the slide marked Kirby0029999..
RESPONSE:
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17.

Please produce Figures 1 through 7 of the presentation shown on the slide marked Kirby0030005.
:•

•

RESPONSE:
18.

Produce the document called, "Agenda BHR Chicago June 16.doc" referred to in the
June 13, 2007. email with,sitect line, 'I3HR 6/16 Chicago Hilton O'Hare Confirmation
#s." See Hutchens (SN)-0015440 at 0015489.
.•
RESPONSE:

19.

Rroduie the document titled "AHEAD logO.jpg" that was attached to Hutchens(SN)6063521 "Selling Guides" email.
RESPONSE:

20.

Produce the document titled "45610503 Synergy Selling Guide_LoRes.pdf' that was
attached to Hutchens(SN)- 0063521 "Selling Guides" email.
RESPONSE:

21.

Produce the document "787-20-08-001 SL-Plus Selling Guide_LoRes.pdf" that was
attached to Hutchens(SN)- 0063521 "Selling Guides" email.
RESPONSE:

22.

Produce the document "45944112 R3 competitive SS Wright Dynasty High Res.pdf'
that was attached to Hutchens(SN)- 0063521 "Selling Guides" email.
RESPONSE:

23.

Produce the document "45944111 R3 Competitive SS Wright Dynasty US.pdf" that was
attached to Hutchens(SN)- 0063521 "Selling Guides" email.
RESPONSE:

24.

PrOduce the document "45944110 R3 competitive SS Stryker US Low Res.pdf' that was
attached to Hutchens(SN)- 0063521 "Selling Guides" email.
RESPONSE:

25.

.;.- .;
,
•
Produce the document "45944100 R3 Competitive SS Depuy US Low Res.pdf' that was
attached to Hutchens(SN)- 0063521 "Selling Guides" email.
. • •
.
.
.
Produce the document "45944108 R3 Competitive Sales Sheet-hornet US.pdf' that was
attached to Hutchens(SN)- 0063521 "Selling Guides" email.
RESPONSE:

26.

.14

.
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RESPONSE:
27.

ProdUce the document "45944107 R3 Competitive Sales Sheet-Zimmer US.pdf" that
was attached to Hutchens(SN)- 0063521 "Selling Guides" email.
RESPONSE:

28.

Produce the document "45943302 R3 Selling Guide_LoRes.pdr that was attached to
Hutchens(SN)- 0063521 "Selling Guides" email.
RESPONSE:

29.

Produce the document "47970502 PROMOS Selling Guide Lo-Res.pdr that was
attached to Hutchens(SN)-,.006352 I "Selling Guides" email.
RESPONSE.:

30.

Produce the document "71181330 787-13-08:001 Peni Lac Selling Guide(low-res).pdf"
that was attached to Hutchens(SN)- 0063521 "Selling Guides" email.
RESPONSE:

3 I.

Produce the document "45943303 Oxinium on XLPE Selling Guide_LoRes.pdf' that
was attached to Hutchens(SN)- 0063521 "Selling Guides" email.
RESPONSE:

32.

Produce the document "40830517 Legion Revision Selling Guide_LoRes.pdr that was
attached.to Hutchens(SN)- 0063521 "Selling Guides" email.
RESPONSE:.;

33.

.

Prtkluee the document "404§26O1a Journey Uni Selling Guide_LoResill.pdf" that was
attached to Hutchens(SN)- 0063521 "Selling Guides" email.
RESPONSE:

34.

Produce the doctiirrient "40920503 Journey PFI Selling Guide lo-res.pdr that was
attached to Hutchens(SN)- 0063521 "Selling Guides" email.
RESPONSE:

35.

36.

-f, •

Pi-odsude the
963302aJourney Dike Selling' Guide Lo-Res.pdr that was
attached to.Hutchens(SN)- 0063521 "Selling Guides" email.
RESPONSE:
, .; .
• •:
•
'
Produce the doc'unient "40493302_JOurne.* BCS' Selling Guide_low.pdr that was
attached to Hutchens(SN)- 0063521 "Selling Guides" email.
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37.

38.

RESPONSE:.
•
Produce the document "40493301 In Vivo Kinematics WP Selling Guide Lo-Res.pdf'
that was attached to Hutchens(SN)- 0063521 "Selling Guides" email.
RESPONSE:
•
•
Produce the document "40423701 GEN II Selling Kit Folder_low.pdf" that was attached
to Hutchens(SN)- 0063521 "Selling Guides" email.
RESPONSE: •

39.

,

Produce the document "45673301 BHR Selling Guide_LoRes.pdf".that was attached to
Hutchens(SN)- 0063521 "Selling Guides" email.
RESPONSE:

'
40.

'

•

Produce the document "45860506 Anthology Selling Guide_LoRes.pdf" that was
attached to Hutchens(SN)- 0063521 "Selling Guides" email.
RESPONSE:

41.

Produce the document "45650504 Accord Selling Guide_LoRes.pdr that was attached
to Hutchens(SN)- 0063521 "Selling Guides" email.
RESPONSE:

_ 42.

Produce the document "Americas Hip Projects Ranfcing.xls" that was attached to
Hutchens(SN)- 0063531 "Portfolio thoughts for next week" email in native format.
RESPONSE:

43.

Produce the video "R3/Synergy/BHR Bourne filD Surgical Video" that was referred to
in Hutchens(SN) 0065556.
RESPONSE: .

44.

.

Produce "the attached voice Message" described in Hutchens(SN)- 0066231 emails
regarding "Bermuda Call re: Dr. Pecker Please Listen."
RESPONSE:

45.

Produce the .docuMerit "Mortality and life eipectancy V2" that was attached to
Hutchens(SN)-0129535-R email "Spain Follow up."
RESPONSE:

46.

-

Produce the document "Cause .of death v-Eppt" that was attached to Hutchens(SN)0129535-R email "Spain Follow up."
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RESPONSE: '
47.

Produce the document "Metal on metal general paper PLOSOne 2013.pdf" that was
attached to •Hutchens(SN)- 0141852 email from Craig J. Della Valle MD subject line
"article."
ji.
•
•
•
RESPONSE: . •

48.

Produce the document "Ed-ASR.ppt" that was attached to Hutchens(SN)- 0139701 email
subject:"A.SR vs. B.HR arti:culation,angle."
RESPONSE:

49.

Produce the document "pat97065016" that was attached to Hutchens(SN)- 0139513-R
email subject ;`EW: cup film."
RESPONSE:

50.

Produce the document "R3545288_SER_1_1MG_Ljpg" that was attached to
Hutchens(SN)- 0139513-R email subject "FW: cup film."
RESPONSE:

51.

Produce the document "Document.pdr that was attached to Hutchens(SN)0152648(1552648) email subject "Instrument inspection."
RESPONSE:

52.

Produce the document "Rolling 18 month Sales Forecast P5 09.xls" that was attached to
Hutchens(SN)- 0062189 email titled "US Sales Forecast P5 09.xls."
RESPONSE:

53.

Produce the document "1098-e TC-PLUS-SN-Ed.02-08.pdf" that was attached to
Hutchens(SN) 0068279 email subject "PDFs on behalf of Sally."
RESPONSE:

54.

Produce the document "Genesis 11 Proven Performance (2).pdf' that was attached to
Hutchens(SN) 0068279 email subject "PDFs on behalf of Sally."
RESPONSE:

55.

•

PriAuce the document "1793-e SL-PLUS-S&N-Ed. 03-09.pdf" that was attached to
Hutchens(SN) 0068279 email subject "PDFs on behalf of Sally."
RESPONSE:
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56.

Produce the document "Polarstenr that was. attached to Hutchens(SN) 0068279 email
subjeet "PDFs on behalf of ally."
RESPONSE:

57.

Produce the document "Deborttled Cormet images and Xrays.zip" that was attached to
Hutchens(SN)- 139761 regarding the Debonded Cormet device:
RESPONSE:

58.

Produce the document that was attached to Hutchens(SN)- 0062972 emails subject NJR
Newsletter:
RESPONSE:

59.

Produce Text Messages referred to in Hutchens(SN)- 0093905 between Mark Waugh and
John Soto.
RESPONSE:

i„

60.

Produce the "comprehensive DA package for surgeons" referred to in Hutchens(SN)0093905.
RESPONSE:

61.

;.

Produce the original Audio File or an exact duplicate audio file of the recorded conference
call at the Smith & Nephew American Academy of Orthopedic Surgeons Analyst Meeting
on Feb. 14 2007. See Hutchens(SN)- 0088128.
RESPONSE:

62.

Produce the document "Professor A McCaskie.doc" that was attached to the email
Hutcheris(SN) 0069865 subject "FW: Synergy arm of Big Head Study."
RESPONSE:

63.

Produce the document "Letter From L Linguard May06.pdf" that was attached to the
email Hutchens(SN)- 0069865 subject "FW: Synergy arm of Big Head Study."
RESPONSE:

64.

.• -

Produce .theclocument that Terrance Smith attached to the email Hutchens(SN)-0083209
attaching slides from the BHRX project.

RESPONSE:
65.

Produce, the document "Recon and Trauma Strategic Overview 2009_US_2.pdf' that
was attached to email Hutchens(SN)-0062886.

•
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RESPONSE:
66.

Produce the transcript from the conference call "Defending and Growing the BHR" that
was enclosed with the email Hutchens(SN)-0015480.
RESPONSE:

67.

Produce the document "P9 Global Hips Update Draft.doe" that was attached to the email
Hutchens(SN)- 0070627 subject P9plobal Hips Update Draft.
RESPONSE:

68.

Produce the attachment related to "Specials Department failure to deliver a reliable
working product" described in Hutchens(SN)-00447,82 at Hutchens(SN)- 0044795.
RESPONSE:'

69.

Produce the document "Waugh 2009 MBO's.doc" that was attached to email
Hutchens(SN)- 0060290 subject "2009 goals and objectives."
RESPONSE:

70.

Produce the image "BHR_SYNERGVCORE_011.jpg" that was attached to
Hutchens(SN)-0039934 subject "FW:JPEG images of masters for BHR Synergy Surgeon
Model- froth Oh i at Medical Models."
RESPONSE:

. Produce the image "BRR_SYNERGYCORE_02.jpg" that was attached to
Hutchens(SN)-0039934 subject "FW:JPEG images of masters for BHR Synergy Surgeon
Model- from Oh i at Medical Models."
RESPONSE:
72.

Produce the image "BHR_SYNERGYCORE_05.jpg" that was attached to
Hutchens(SN)-0039934 s,ubject,"FW:JPEG imagesof masters for BHR Synergy Surgeon
Model- from Oh i at Medical
RESPONSE:

73.

Produce ;the image "Bt14_SYNERGY-COR06.jpg" that was attached to
Hutchens(SN)-0.03,9934 subject,"FW:JPEG,.images, of masters for BHR Synergy Surgeon
Model- from Oh i at Medical Models."
RESPONSE:

74.

Produce the image "ififIR #1P._4.jpg" that was, attached to Hutchens(SN)-0039934 subject
"FW:JPEG images of masters, for BHR Synergy Surgeon Model- from Oh at Medical
Models."
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RESPONSE:
75.

Produce the"S&N Quality Manual". See Kirby 0026659- Missing last Page.
RESPONSE: •

76.

Produce the."Global Hip Organization 2007 PowerPoint" that is referred to in Hutchens
0043130 without missing pages.
RESPONSE:

77.

Produce the "Clinical Study Proposal" that is referred to in Hutchens 0043787 including
pages 1-10.
RESPONSE:

78.

Produce Hutchcris(SN)-0044527 with the last page included.
RESPONSE:

79.

Produce Hutchens(SN)-0044992 with all slides included.
RESPONSE:

80.

Produce an unredacted version of Hutchens 0046068 which includes all pages.
RESPONSE:

81.

Produce the "separate slide" referred to in Hutchens(SN)-0027969.
RESPONSE:

82.

Produce all slides from the PowerPoint produced at Hutchens(SN)-0029871.
RESPONSE:

83.

Produce all emails from the email chain that is partially produced at Hutchens(SN)0031485.
RESPONSE:

84.

,:•-

Produce _a copy of Kirby-0040317 in native format.
RESPONSE:

85.

.•

,

Produce all responses that Brian Austin sent to or received from Tim Band for the email
chain Produced at Kirby-0040380.
RESPONSE:

'-•
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86.

Produce a complete version of the document produced starting at Kirby-0040879.

87.

RESPONSE:
.
,
Produce a complete, color version of the memo produced as Kirby-0040886.
RESPONSE:

88.

Produce , the attachments "Synergy One for .all_bro_LoRes..." and "Anthology
Messaging Brae..." that are attached to the email produced as Hutchens(SN)-0068047.
RESPONSE:

Produce the attachment ."valuation.ppt". that was attached to the email produced as
Hutchens(SW)-0044548.

89.

RESPONSE:
H.

DOCUMENTS AND THINGS RELATED TO PRODUCED DOCUMENTS

Please produce the report detailing the requirements of 21 CFR 806 & 7 that is referred to
in Kirby-0020045.
RESPONSE:,

91.

Please.produce an exact duplicate of the information provided on "13 June 2012" in a link
called, "Information for patients" marked Kirby-0020092.
RESPONSE:

92.

Any document of any kind that would show what Smith & Nephew did in 2012 to
"challenge" the "unqualified, selective reporting" referenced on Kirby-0029962.
RESPONSE:

93.

Any dOcument of any kind that would show what Smith & Nephew did in 2013 to
"challenge" the '.`unqualified, selectjye reporting" referenced on Kirby-0029962.
RESPONSES

94.

A COpy of each of the "2x additional, highly relevant publications by Visuri, et al" that
are referenced on Kirby-002999.
34
.•
. .•
RESPONSE:
.
.

95.

An document intended to tell Smith & Nephew employees what the "consistent, unified
message" was that is mentioned on Kirby-0029964.
RESPONSE:
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,

96.

Any . document intended to tell Smith & Nephew sales representatives what the
"consistent, unified message" was that is mentioned on Kirby-0029964.

RESPONSE:
97.

Any document intended to tell Smith & Nephew independent distributors what the
"consistent, unified message" was that is mentioned on Kirby-0029964.
'

RESPONSE:
98.

Please produce the "Mike Frazzette & John Soto comms" mentioned on Kirby-0029964.

RESPONSE:
• •,
99.

.•.

„

Aiiy Written analysis or '`digest" of MHRA guidelines as referenced in Kirby-0029964.

RESPONSE:
100.

Any written analysis or memo of any kind that distinguished between "resurfacing &
large head MoM, and the great results of the BHR compared to failing competitor
devices!", as referenced in Kirby-0029964.

RESPONSE:
101.

The "updated LHMoM follow-up regime" ieferenced in Kirby-0029964.

RESPONSE:
Any emails describing the "updated LHMoM follow-up regime" that YOU distributed
after the MHRA published the "updated LHMotVI follow-up regime" mentioned on Kirby0029964.

RESPONSE:
103.

Please prOaute the "White paper with Development, etc." referred to on Kirby-0029989.

104.

RESPONSE:
.•
The complete document that Kirliy-0029981 is part of.
RESPONSE:

105.

The video that is mentioned on Kirby-0029981.
•

RESPONSE:
106.

Any other-Videos that are mentioned in the complete document that Kirby-0029981 is part
of.

PLAINTIFF T. FLEMING'S FIRST REQUEST FOR PROD.
TO SMITH & NEPHEW • ,.
•-•

PAGE 14

RESPONSE:

107.

108.

• •.
Any emails sent to th iSmitli.& Nephew sales force'M 2006 Or 2007 informing them of the
"Design Change in 2006 to manufacture the BIIR modular head with a sleeved taper
design" as referenced in Kirby-0029944.
RESPONSE:
•
Any letters, emails, or promotional materials sent to Smith & Nephew's United States
customers M 2006 or 2007,to inform them of the "Design Change in 2006 to manufacture
the BHR modular head with a sleeved taper design" as referenced in Kirby-0029944.
RESPONSE:

109.

The "targeted Sales Academy modules" referred to in the March 2, 2009 email with
subject line, "Recap of 2009 Team Childress Business Plan Meeting & Set
Goals/Expectations". See Kirby-0040674.
RESPONSE:

41 1

0 . The "Account Target Forms with Recon and Trauma" referred to in the March 2, 2009
email with subject line, "Recap of 2009 Team Childress Business Plan Meeting & Set
Goals/Expectations." See Kirby-0040674.
RESPONSE:

J ll. The document called, "SURGEON ACTION LIST 2009" referred to in the March 2,
2009 email with subject line, ."Recap of 2009 Team Childress Business Plan Meeting &
Set Goals/Expectations." See Kirby-0040674.
RESPONSE:

112.

The "targeted Sales Academy Modules" referred to in the March 2, 2009 email with
subject line, "Recap of 2009 Team Childress Business Plan Meeting & Set
Goals/Expectations". See Kirby-0040674.
RESPONSE:

113.

The document called "Team Childress `Projects/Opps" referred to in the March 2, 2009
email with subject line, "Recap of 2009 Team Childress Business Plan Meeting & Set
Goals/Expectations." See Kirby-0040674.
RESPONSE:

114.

The document called "BPM" referred to in the March 2, 2009 email with subject line,
"Recap of 2009 Team Childress Busin,esS Plan Meeting & Set Goals/Expectations." See
Kirby-0640674.
RESPONSE:

PLAINTIFF T. FL EM ING'SFIRST REQUEST FOR PROD.
TO SMITH k NEPHEW

PAGE 15

115.

The document called "FMR didactic" referred to in the March 2, 2009 email with subject
line, "Recap of 2009 Team Childress Business Plan Meeting & Set Goals/Expectations".
See Kirby-0040674.

RESPONSE:
116.

The document called "FMR didactic — product demo, clinical outcomes" referred to in
the March 2,2009. email with subject line, "Recap of 2009 Team Childress Business Plan
Meeting & Set Goals/Expectations". See Kirby-0040674.

RESPONSE:
117.

The document called,"VLP sets for. Mary Shields SC" referred- to in the March 2,2009
email with subject line, "Recap of 2009 Team Childress Business Plan Meeting & Set
Goals/Expectations." See Kirby-0040674.

RESPONSE:
118.

Any information that "Memphis [has] on file" about Dr. Schubert as referenced in
KIRBY-000238. '

RESPONSE:
119.

All unfinalized versions, drafts, edits, or working copies of Hutchens(SN)-0085987.

RESPONSE:I

120.

The final version of Hutchens(SN)-0085987.

RESPONSE:
'121.

- •
All emails or other written communications relAting to any version, draft, or copy of
Hutchens(SN)-0085987.

RESPONSE:
122.

For the period from Jantiary1 , 2005 to :the day bf Plaintiff's surgery, please produce all
records or transcripts of any calls made to "SilentWhistle" reporting off-label promotion
of Smith & Nephew medical devices.

RESPONSE:
123.

For the periodfromthe disaty
su.rgery .until January 1, 2.012, please produce
all
' 'records Or transcripts of any calls made to "SilentWhistie" reporting off-label
promotion of Smith & Nephew medical devices.

RESPONSE:.
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124.

Forthe period from January 1, 2005 to the day of Plaintiff's surgery, please produce all
written communications relating to any report made to "SilentWhistle" for the off-label
promotion of Smith & Nephew medical devices.
RESPONSE: •

125.

For the period from the day after Plaintiff's surgery until January 1,2012, please produce
all written communications relating to any report made to "SilentWhistle" for the off-label
promotion of Smith &Nephew medical devices'
RESPONSE: •

126.

All Sales Academy Monthly Call Activity Reports from 2007-2009.
RESPONSE:

127.

All Sales Academy Monthly Call Activity Reports from 2010-2012.
RESPONSE:

xi 28. Documents regarding IRO Approval for Dr. Schubert for BHR Safety Survey. See Kirby000196.
RESPONSE:
129.

Documents . related to Schubert Adverse Events submitted to Safety Survey. See
Hutchens(SN)-0010402.
R ESPONSE:

130.

Targeting/Targeting List referenced in Hutchens(SN)70063360.
RESPONSE:

131.

"Detailed ' Surgeon Scorecard for tracking surgeon training" referenced in
Hutchens(SN)-0063360.
RESPONSE:

132.

Documents related to "Trauma Hip Fracture initiative" referenced in Hutchens(SN)00633.60.
. RESPONSE:

133.

Docurnerits related td

boot camp" event referenced in Hutchens(SN)-0063360.

RESPONSE:

:1'

:

•
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134.

The Order History of "BHR/Synergy Surgeon Model" referenced in Hutchens(SN)0063486.
. .•:
RESPONSE:

135.

136.

Produce the Mark Cuban Communications and Payments discussed in Hutchens(SN)0044548., •. .- • •
RESPONSE:
•
Produce communications between Smith & Nephew and Dr. Kurt Ratbjen regarding his
presentation at the Smith &„ Nephew American Academy of Orthopedic Surgeons
Analyst Meeting on Feb. 14, 2007. See Hutchens(SN)-0088128.
RESPONSE:

137.

Produce any shipping information or other records related to the shipment described in
Hutchens(SN)-0149995.
RESPONSE:

138.

Produce any reimbursement forms, payments, receipts, or other records relating to the
dinner scheduled in the email produced at Kirby-000192.
RESPONSE:

il 39. Produce any documents or written communications relating to the dinner scheduled in the
email produced at Kirby-000192.
RESPONSE:

140.

Produce any responses, including any emails Mark Waugh sent to or received from
anybody, to the email produced as Hutchens(SN)-0015608.
RESPONSE:

141.

Produce all follow-up emails or other written communications relating to the Baylor
business meeting described in Hutchens(SN)-0015647.
RES:PONSE:

142.

:

Produce all responses tó the email chain produced at Hutchcns(SN)-0100624.
RESPONSE:

143.

Produce all images sent by email that relate to the'ernail chain produced at Hutchens(SN)0106624.
RESPONSE:
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144.

Produce any preceding -mails on the same subject that were sent before the email chain
produced at Hutchens(SN)-0100624.

RESPONSE:145.

Produce any' written coninnunications that relate to the complaint referred to in the email
chain produced at Hutchens(SN)-0100624.

RESPONSE:
•
.
146.

Produce any documents that relate to the complaint referred to in the email chain produced
at Hutdhens(SN)-0100624.

RESPONSE:
.
147.

.

4

Produce any responses that Dr. Richard Schubert sent to or received from anyone at
Smith &Nephew related to the email produced as Hutchens(SN)-0150031.

RESPONSE:
_148. Produce all documents related to the September 2009 meeting described in Hutchens(SN)0068747.

RESPONSE:
149.

Produce all documents relating to the order return described in Hutchens(SN)-0103775.

RESPONSE:
,..150. Produce the spreadheet that is 'attached in the email produCed as Hutchens(SN)-0103775
in native format.

RESPONSE:
151.

Produce written comMunications relating to the order return described in Hutchens(SN)0103775.

RESPONSE:
152.

Produce all written communications, related to the McMinn video referred to in Kirby.:
•
0040314.

RESPONSE:
153.

Produce all documents retaie'd to ifie McMindvideo referred to in Kirby-0040314.

RESPONSE:
154.

Produce all attachments to the emails produced as Kirby-0040314.
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RESPONSE:
155.

Produce all documents or written communications related to the "121 complaints and 17
adverse events" referred to in Kirby-0040966.
RE'SiPoSE:

156.

Produce all documents or written communications related to any other "review periods"
for similar reviews as the one described to in Kirby-0040966 that took began on or before
September 28, 2009.
RESPONSE:

157.

Produce all metadata for the document produced as Kirby-0041376.
RESPONSE:.

158.

Produce all "note[s] to file" referred to in the document produced as Kirby-0041376.
RESPONSE:

159.

Produce any written communications relating to the video update referred to in
Hutchens(SN)-0069601.
.
,
RESPONSE:
Produce any documents relating to the video update referred to in Hutchens(SN)-006960 I .
RESPONSE:

i 61.

Produce the video update referred to in I-Tutchens(SN)-006960.1.
RESPONSE:

162.

produce any written communications that John Clausen sent to or received from anyone
relating to the email chain produced as Hutchens(SN)-0121581.

RESPONSE:
163.

Produce the document named "Ortho Update: Modular Head & Sleeve Testing,"
Reference PM008, referred to in the document
produced as KIRBY-0040268.
. , .
RESPONSE:

164.

Produce the document named "Ortho Update: Modular Heads," Reference PM002,
referred tO in the clociiment Pi-oClUced as KIRBY-004028.
RESPONSE:

.
4
"
•
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165.

Produce the document named "Modular Head: Assembly Instructions (ROW)",
Reference 0216-0401, referred to in the document produced as KIRBY-0040268.
RESPONSE:

166.

Produce the document named "Ortho Update: MoM Q&A's White Paper," Reference
PM0056, referred to .in the document produced as KIRBY-0040268.
RESPONSE:

167.

Produce the document named "Ortho Update: Acetabular Component Design,"
reference PM0055, referred to.in the document produced as KIRBY-0040268.
RESPONSE:

168.

Produce the document named "Ortho Update: Additional Instruments," Reference
PM0027, referred to in the document produced as KIRBY-0040268.
RESPONSE:

169.

Produce the document named "BHR Implant & Instrumentation Catalogue," Reference
0216-0204, referred to in the document produced as KIRBY-0040268.
RESPONSE:

170.

Produce the document named "Ortho Update: MoM Pinless Jig Update," Reference
PM00.11, referred to in the document produced as KIRBY-0040268.
RESPONSE:

171.

Produce the document named "Questions from BHR Instrument Announcement,"
PM0010, referred to in the document produced as KIRBY-0040268.
RESPONSE:

172.

Produce the document named "Ortho Update:- SHR new Instrument Sets," Reference
PM005, referred to in the document produced as KIRBY-0040268.
RESPONSE:

173.

174.

Produce the document named "Ortho Update: The.divelopment of a more physiological
simulator protocol," PM0064, referred to in the document produced as K1RBY-0040268.
RESPONSE:
•
Produce the dociimek named "Ortho Update: IDC Centre," PM0042, referred to in the
document produced as KIRBY-0040268.
RESPONSE:
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175.

Produce the document named "Ortho Update: The effect of fixation surface
modification Metal-on-Metal Bearings in simulator studies," 0216-0995, referred to in
the document produced as KIRBY-0040268.
•••
RESPONSE:

176.

Produce the document named "White Paper: MoM Retrieval Analysis Project," 02160996, referred to.in•the document produced as KIRBY-0040268.
RESPONSE:

177.

Produce the document named "Ortho Update: Warwick Training & Education,"
PM0058, referred to in the document produced as K1RBY-0040268.
.
•
RESPONSE:

178.

Produce the document named "Ortho Update: EFORT 2009 Highlights," PM 0048,
referred to in the document produced as KIRBY-0040268.
RESPONSE:

179.

Produce the document named "Ortho Update: London Hip 2009 Highlights," PM0046,
referred to in the document produced as KIRBY-0040268.
RESPONSE:

•

80. Produce the docilMent named "Ortho Update: AAOS presentation highlights,"
PM0045, referred to in the document produced as KIRBY-0040268.
RESPONSE:

181.

Produce the document narhed "Bearings in Hip Simulator Studies," PM0024, referred to
in the,document produced as KIRBY-0040268.
RESPONSE:

182.

• z. .
.•
•
Produce the document named "Ortho Update: The Effect of Fixation Surface
Modification of Metal-on-Metal," referred to in the document produced as KIRBY0040268.
RESPONSE:

183.

Produce the, document named "Ortho Update: DePuy ASR design shows poor results,"
PM0032;•referred to in the document produced as KIRBY-0040268.
RESPONSE:

184.

Produce the document named "Ortho Update: FDA," PM001, referred to in the document
produced as KIRBY-0040268.
•
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RESPONSE:

185.

Produce the document named "Hot Topics: MHRA releases report regarding metal-onmenl hip implants—White Paper," 0216-0994, referred to in the document produced as
KIRBY-0040268.
RESPONSE:

186.

Produce the document named "Ortho Update: MHRA April 2010," PM0065, referred to
in the document produced as.KIRBY-0040268. •
•
'
••

RESPONSE:

187.

Produce the document named "BHR Letter: MHRA Advice," referred to in the document
produced as KIRBY-0040268: •
RESPONSE:

III.

NOT REASONABLY USABLE DOCUMENTS

I 88. A legible copy of the document produced as Kirby-0029982.

189.

RESPONSE:
. .
Please produce color copies or electronic native copies of the slides marked Kirby0030005, Kirby-0030006, Kirby-0030012, Kirby-0030016, Kirby-0030017, KirbyO030020 Kirby-0030021, Kirby-0030025, Kirby-0030026, and Kirby-0030027.
RESPONSE:

190.

Please produce an English language translation of the foreign language email produced as
Kirby-0020088 or explain why it was produced in a foreign language in Kirby.
RESPONSE:

191.

A color copy of the document produced as Kirby-0040676.
RESPONSE:

192.

A version of the document produced as Hutchens(SN)-0084518 that is legible at the
bOtt&n.. •
RESPONSE

193.

A legible copy of the document produced as Hutchens(SN)-0064700 without slides being
blocked out by other images.
RESPONSE:
„

t
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194.

A legible copy of the document produced as Hutchens(SN)-0065139 without slides being
blocked out by other images.
RESPONSE:

195.

A legible copy of the document produced as Hutchens(SN)-0065890 without slides being
obstructed by George Foreman and other images.
.
RESPONSE:

196.

Produce a color, legible version of the document produced as Hutchens(SN)-0067159.
RESPONSE:

197.

Produce a legible version of the document produced as Hutchens(SN)-0027853.
RESPONSE:

198.

Produce a color, legible version of Hutchens(SN)-0039519.
RESPONSE:

199.

Produce a color version of the document produced as Hutchens(SN)-0068786.
RESPONSE:

200.

Produce a legible version of the document produced as Hutchens(SN)-0068119.
RESPONSE:
IV.

201.

EXCESSIVE REDACTIONS

Please produce an unredacted version of the document produced as Kirby-0029990.
RESPONSE:

202.

Please produce an unredacted copy of the document produced as Kirby-0029945.
RESPONSE:.

203.

Please- produce a version of the document produced as Kirby-0029946 that is not blank
and not marked, "Confidential-Subject to Protective Order."
•
RESPONSE:

204.

Please produce a version of the document produced as Kirby-0029947 that is not blank
and not marked, "Confidential-Subject to Proteetive Order."
RESPONSE:
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205.

Please produce a copy of the document produced as Kirby-0029997 that is not redacted.
RESPONSE:

206.

Please produce a 'version'of the document produced as Kirby-0029997 that is not redacted
and not marked, "Confidential- Subject to Protective Order."
RESPONSE:.

207.

Please produce a version of the document produced as Kirby-0029997 that is not marked
"Privileged" and not marked, "Confidential- Subject to Protective Order."
RESPONSE:

208.

Please produce an unredacted version of pages Kirby-0030000 to Kirby-0030003.
RESPONSE:

209.

Produce an unredacted version of the document produced as Flutchens(SN)-0140014.
RESPONSE:

:

210. Produce an unredacted version of the document produced as Hutchens(SN)-0140682-R.
RESPONSE: • •
211.

Produce an unredacted version of the documents produced by Brian Childress as Fleming0000071-0000086 and Fleming-0900091-00000107.
RESPONSE:

212.

Produce an unredacted version of the document produced as Kirby-000196 (sensitive
personally identifiable information for the patients involved may be redacted).
RESPONSE:

213.

Produce-an unredacted version of the document produced as Hutchens(SN)-0082786.
RESPONSE:

214.

Produce an unredacted version of the document produced as Kirby-0000005.
RESPONSE:

215.

Produce. an unredacted version of the document produced as Hutchens(SN)-0044308.
RESPONSE:

216.

Produet an unredacted version of the document produced as Hutchens(SN)-0027764.
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RESPONSE:

217.

Produce an unredacted version of the document produced as Hutchens(SN)-0038494.
'RESPONSE:

218.

Produce an unredacted version ofthe document produced as Hutchens(SN)-0038500.
RESPONSE:

219.

Produce an unredacted version of the emails produced at Hutchens(SN)-0042908.
RESPONSE:
V.
•

220.

THE DEVICE COMPONENTS

. . '

Any written communication or other document that compares Johnson &. Johnson
SROM/Summit total hip arthroplasty implants—which Dr. Schubert has testified he used
prior to switching to Smith & Nephew total hips—with the Device Components.
RESPONSE:

221.

Any written communications about the off-label use of the Device Components from
2006-2011.
RESPONSE:

222.

Any written communications about the off-label use of the Device Components from
2011—present.
RESPONSE
CODE OF FEDERAL REGULATIONS
.Any "written infoemation concerning the safety, effectiveness, or benefit of a use not
described in the approved labeling for an approved . . . device" given to YOU which
discusses any of the Device Components. See 21 C.F.R. § 99.101(a).
VI.

223.

RESPONSE:

224.

.„
Any ':Written informatiOnispricerning the safety, effectivencss, or benefit of a use not
describeck- . .
the staternent.of intended use for a cleared device" given to YOU which
discusses any of the Device Components. See 21 C.F.R. § 99.101(a).
RESPONSE:

225.

. .
Any."Unabridged reprint or copy of an article, peer-reviewed by experts qualified by
scientific training or experience to evaluate the safety or effectiveness of the drug or device
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involved, which was pulilis.hed in a scientific or medical journal" given to YOU which
discusses any of the Device Components. See 21 C.F.R. § 99.101(a)(2)(i).
.•i
RESPONSE: .
226.

Any article that was ever given to YOU "about a clinical investigation with respect to the
drug or device" that is "considered to be scientifically sound" which discusses any of the
Device Components. See 2.1 C.F.R. § 99.101(a)(2)(i).
RESPONSE:

227.

•

Any.article_ that was ever given to YOU that is an "unabridged reference publication that
includes information about a clinical investigation with respect to the drug or device"
which•discusses any ofthe Device Components. See 21 C.F.R. § 99.101(a)(2)(ii).
RESPONSE:

228.

Any "bibliography of other articles (that concern reports of clinical investigations both
supporting and not supporting the new use) from a scientific reference publication or
scientific or medical journal that have been previously published about the new use of the
drug or device covered by the information that is being disseminated" given to YOU which
discusses any of the Device Components. See 21 C.F.R. § 99.103(a)(3).
RESPONSE:

229.

Any information required by 21 C.F.R. § 99.201 that YOU sent to the FDA about any of
the Device Components.
RESPONSE:

230.

Any documents involving any of the Device Components that YOU maintain in
compliance with 21 C.F.R. § 99.501.
RESPONSE:

231.

Any written communication regarding "written information concerning the safety,
effectiveness, or benefit of a use not described in the approved labeling for an approved
drug or device or in the statement of intended use for a cleared device" with regard to any
of the Device Components. See 21 C.F.R. § 99.101(a).
RESPONSE::

232.

., •

Any written communication to or from .YOU about any of the Device Components
regarding any "unabridged reprint or copy °fan article, peer-reviewed by experts qualified
by scientific training or, experience to evaluate the safety or effectiveness of the drug or
device involved, which was published in a scientific or medical journal." See 21 C.F.R. §
99.101 (a)(2)(i).
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RESPONSE:

233.

Any written communication to or from YOU "about a clinical investigation with respect to
the drug or device" that is, "considered to be scientifically sound" with regard to any of the
Device Components. See 21, C.F.R. § 99.101(a)(2)(i).
RESPONSE:

234.

Any written communication to or from YOU discussing or mentioning any "unabridged
reference publication that includes information about a clinical investigation with respect
to the drug or device". with regard to any of the Device Components'. See 21 C.F.R. §
99.10.1(ã)(2)(ii). ,
RESPONSE:

235.

•
Any written communication to or from YOU regarding a "bibliography of other articles
(that concern reports of clinical investigations both supporting and not supporting the new
use) from a scientific reference publication or scientific or medical journal that have been
previously published about the new use of the drug or device covered by the information
that is being disseminated" with regard to any of the Device Components. See 21 C.F.R. §
99.103(0(3).
RESPONSE:

236.

Any written communication about the Device Components required by 21 C.F.R. § 99.201
which YOU sent to the FDA.
RESPONSE: .

137. All written communication referring to or mentioning any of the Device Components that
YOU maintain, in compliance with 21 C.F.R. § 99.501.
RESPONSE:

238.

Any written communication which disseminates information about any of the Device
Components pursuant to 21 C.F.R. Part 99.
RESPONSE:
VII. HEALTHCARE PROVIDER DOCUMENTS

239.

Any letters, emails,.or promotional materials sent to Richard D. Schubert, M.D. in 2006
or 2007 to inform him of the "Design Change in 2000 to manufacture the.BHR modular
head with a sleeved taper design" as referenced in Kirby-0029944.
RESPONSE:
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240.

Any letters, emails, or promotional materials sent to Baylor University Medical Center
in 2006 or 2007 to inform them of the "Design Change in 2006 to manufacture the BHR
modular head with a sleeved taper design" as referenced in Kirby-0029944.
RESPONSE:

241.

Any letters, emails, or promotional materials sent to North Central Surgical Center in
2006 or 2007 to inform them of the "Design Change in 2006 to manufacture the BHR
modular head with a sleeved taper design" as referenced in Kirby-0029944.
RESPONSE:

242.

Any "call notes" or written or electronic report of any kind that exists with respect to any
sales calls concerning any of the Device Components that any sales rep of YOURS made
to Dr. Richard Schubert, Defendant in the above-captioned proceeding, during the period
from January 1, 2004—September 29, 2009.
RESPONSE:

243.

Any "call notes" or written or electronic report of any kind that exists with respect to any
sales calls concerning any of the Device Components that any sales rep of YOURS made
to Dr. Richard Schubert during the period from September 30, 2009—December 31, 2016.
RESPONSE:

244.

Any "call notes" or written or electronic report of any kind that exists with respect to any
sales calls concerning any of the DeviceComponents that Defendant Brian Childress made
to Dr. Richard Schubert during the period from January 1,2004—September 29, 2009.
RESPONSE:

..245.

Any "call notes" or written or electronic report of any kind that exists with respect to any
sales calls concerning any of the Device Components that Defendant Brian Childress made
to Dr. Richard Schubert during the period from September 30, 2009—December 31, 2016.
RESPONSE:

246.

Any "call notes" or written or electronic report of any kind that exists with respect to any
sales calls concerning any of the Device Components that Defendant Neylu, Inc. made to
Dr. Richard Schubert during the period from January I, 2004—September 29, 2009.
••
•
RESPONSE:

247.

Any "call notes" or written or electronic report of any kind that exists with respect to any
sales calls concerning any of the Device Components that•Dcfendant Neylu, Inc. made to
Dr. Richard Schubert during:the period from September. 30, 2009—December 31, 2016.
RESPONSE:

248.

Produce any response that Waiter Russell sent to Richard D. Schubert, M.D. with regard
to the email with the subject line; "Re: LD MOM THA", produced as Hutchens(SN)015003 I .
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RESPONSE:
. •

249.

I • • ." •

Any documents which identify • or otherwise describe - any. Smith & Nephew
instrumentation sets which were present at Baylor University Medical Center on
September 28, 2009.
RESPONSE: .

250.

Any docuMents which . identify Or otherwise describe any -Smith & Nephew
instrtimentation` sets which -were present at North Central Surgical Center on
September 28, 2009.
RESPONSE:

251.

All documents relating to a 201 1 Direct Anterior Hip Approach Course in Austin, Texas
that Brian Childress discussed with Dr. Schubert (see Hutchens(CH)-0000022).
RESPONSE:

252.

All emails relating to a 2011 Direct Anterior Hip Approach Course in Austin, Texas that
Brian Childress discussed with Dr. Schubert (see Hutchens(CH)-0000022).
RESPONSE:

253.

All written communications relating to the "BHR cup usage pre July 2009 vs. post July
2009" as referenced in Hutcheris(SN)-0015647.
RESPONSE: .

254.

Any report discussing "BHR cup usage pre July 2009 vs. post July 2009" as referenced
in Hutchens(SN)-00 I 5647.
RESPONSE:

255.

All dOcuments discussing "BHR cup usage pre July 2009 vs. post July 2009" as
referenced in Hutchens(SN)-00 I 5647.
RESPONSE:

256.

7.
..•

.

Any receipts, cheek's,' batik stateirients`,"or other financfal record documenting the payment
made to Dr. Schubert that is referred to on Hutchens(SN)-0014797.
RESPONSE:,

257.

Any written communications reliting to the payment made to Dr. Schubert that is referred
to on Hutchens(SN)-0014797.
RESPONSE:
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258.

Any documents relating to the VSP Visit of Drs. Jaime Lopez and Dante Parodi with Dr.
Schubert on June 12-14,2011. (See Hutchens(SN)-0014823-0014824.)
RESPONSE: •

259.

,

Any written communications relating to the 'SP Visit of Drs. Jaime Lopez and Dante
Parodi With Dr. Schubert on June 12-14,2011. (See Hutchens(SN)-0014823-0014824.)
RESPONSE:

260.

Produce all "Non-Employee Travel Reimbursement Forms" for payments or
reirfibursements made to Dr. Schubert. See Hutchens(SN)-001•4765.
RESPONSE:

261.

Produce all "Company Certification for Payment of Service Provider" forms for
payments or reimbursements made to Dr. Schubert. See Hutchens(SN)-00 1 4795.
RESPONSE:

,.262. Produce all "Cheek Request Forms" for payments or reimbursements made to Dr.
Schubert. See Hutchens(SN)-00 14798.
RESPONSE:

•

263. Produce all "Check / Wire Request - Payment Computation" forms for payments or
reimbursements made to Dr. Schubert. See Hutchens(SN)-0014799.
RESPONSE:
,,.264. Produce all "Explanation Of Irregularities in the' attached WAR" forms for payments
or,reimbursements made to Dr. Schubert. See Hutchens(SN)-0014800.
RESPONSE:
265.

Produce all "HonorariUm Request Forms" for IS-ayments or reimbursements made to Dr.
Schubert. See Hutchens(SN)-00148 I 4.
RESPONSE:

266.

Produce all "Orttio Professional Affairs WAR Checklist rEiplariation Sheets" for Dr.
Schubert. See Hutchens(SN)-0014817.
RESPONSE:

I

A
•

267.

Produce all "HCP Payment Requests" for payments or reimbursements made to Dr.
Schubert. See Hutchens(SN)-0014820.
RESPONSE:

:1,
•
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268.

Produce all "Intercompany Chargeouts Forms" for payments or reimbursements made
to Dr. Schubert. See Hutchens(SN)-001482I.
RESPONSE:
VIII. SALES REP COMMUNICATIONS

269.

Please produce all electronic calendars, planners, or diaries in YOUR control or possession
that Brian Childress,or,Neylu, Inc.. used from 2005-2011 to memorialize or keep track of
meetings, events, or other occurrences related to their work as a sales representative for
YOU. (This includes but is not limited to the Microsoft Outlook calendar that Brian
Childress testified about on November 2, 2018).
RESPONSE:

270.

Please produce all electronic calendars, planners, or diaries in YOUR control or possession
which Brian Childress or Neylu, Inc. used from 2012—present to memorialize or keep track
of meetings, events, or other occurrences related to their work as a sales representative for
YOU. (This includes but is not limited to the Microsoft Outlook calendar that Brian
Childress testified about on November 2, 2018).
RESPONSE:

271.

Any emails sent to Neylu, inc. in 2006 or 2007 informing that company of the "Design
Change in 2006 to manufacture the BHR modular head with a sleeved taper design" as
refereneed in Kirby-0029944.
RESPONSE:

272.

Any emails sent to Brian Childress in 2006 or 2007 informing him of the "Design Change

in 2006 to manufacture the BHR modular head with a sleeved taper design" as referenced
in Kirby-0029944. ;
RESPONSE:

273.

Any emai Is sent to Chris Baker in 2006 or 2007 informing him of the "Design Change in
2006 to manufacture the BHR modular head with a sleeved taper design" as referenced in
Kirby-01)29944.

RESPONSE:

274.

Any eMai Is sent to James Thompson in 2006 or 2007 informing him of the "Design Change
in 2006 to manufacture the. BHR.modular head with a sleeved taper design" as referenced
in Kirby-0029944.

RESPONSE:

275.

Any letters, cmails, or promotional materials sent to Brian Childress or Neylu, Inc. in 2006
or 2007 to inform them of the "Design Change in 2006 to manufacture the BHR modular
head witiva sleeved taper. design" as referenced in Kirby-0029944. •
RESPONSE:
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276.

Produce any documentation or written communication, including emails, which informed
Brian Childress of the indications for use of the Device Components.
RESPONSE:

277.

Produce any documentation or written communication, including emails, which informed
Neylu, Inc. of the indications for use of the Device Components..
RESPONSE: • '

278.

Produce any documentation or written communication, including emails, which informed
Chris Baker of the indications for use of the Device Components.
RESPONSE:

279.

Produce any documentation or written communication, including emails, which informed
James Thompson of the indications for use of the Device Components.
RESPONSE:

280.

Produce any documentation or written communication, including emails, which informed
Brian Childress of the intended use of the Device Components.
RESPONSE:

281.

Produce any documentation or written communication, including emails, which informed
Neylu, Inc. of the intended use of the Device Components.
RESPONSE:

282.

Produce any documentation or written communication, including emails, which informed
Chris Baker of the intended use of the Device Components.
RESPONSE:

283.

Produce any doCumentation or written communication, including emails, which informed
James Thompson of the intended use of the Device Components.
RESPONSE:

284.

. ,
Produ'ce any letters, emails, or other correspondence in YOUR possession or control that
proyided notice to YOU that Brian Childress was ending his work relationship with YOU
effective January of 2018.
RESPONSE:

285.

Produce any letters, emails, or other correspondence between Brian Childress and YOU
which discusses reasons why Brian Childress ceased his work relationship with YOU
effective January of 201 8.
.
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RESPONSE:

286.

Produce any letters, emails, or other correspondence in YOUR possession or control that
discusses reasons why. Brian Childress ceased his work relationship with YOU effective
January of 2018.
RESPONSE:

.IX.. SALES REP TRAINING
287.

Produce any document that would establish whether Brian Childress attended the BHR
Chicago meeting in June 2007 that is referred to in the June 13, 2007 email with subject
"HR 6/1 6 Chicago Hilton O'Hare Confirmation as." See Hutchens (SN)-0015440
at 0015489. : ,

RESPONSE:

288.

Please produce any documents or written materials that YOU received from Brian
Childress describing or discussing his job or any sales representative training materials.
RESPONSE:

289.

Please produce any documents or written materials that YOU sent to Brian Childress
describing or discussing his job or about any sales representative training materials.
RESPONSE:

290.

Please produce any documents or written materials that YOU received from Neylu, Inc.
describing or discussing its job or any sales representative training materials.
RESPONSE:

291.

Please produce any documents or written materials that YOU sent to Neylu, Inc. describing
or discussing its job or any sales representative training materials.
RESPONSE:

292.

Please produce any documents or written materials that YOU received from Chris Baker
describing or discussing his job or any sales representative training materials.
RESPONSE:

293.

Please produce any documents or written materials that you sent to Chris Baker
describing or disaissing his job or•any sales.repreSentative training materials.
RESPONSE:

294.

Please produce any documents or written materials that. YOU received from James
.1
Thompson describing or discussing his job o't dr& sales representatiVe training materials.
RESPONSE:
r
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295.

Please produce any documents or written materials that YOU sent to James Thompson
describing or discussing his job or any sales representative training materials.
RESPONSE:

296.

•

Produce any documentation demonstrating or evaluating the training of Brian Childress on
the promotion of "off-label" uses for FDA-approved devices.
RESPONSE: • •

297.

Produce any documentation demonstrating or evaluating the training of Neylu, Inc. on the
promotion of "off-label" uses for FDA-approved devices.
RESPONSE:

298.

Produce any documentation demonstrating or evaluating the training of Chris Baker on the
promotion of "off-label" uses for FDA-approved devices.
RESPONSE:

,299. Produce any documentation demonstrating or evaluating the training of James Thompson
on the promotion of "off-label" uses for FDA-approved devices.
RESPONSE:
300.
.,41°

Produce any documentation demonstrating or evaluating the training of Brian Childress on
the promotion of "off-label" uses for FDA-cleared devices.
RESPONSE:

301.

Produce any documentation demonstrating or evaluating the training of Neylu, Inc. on the
promotion of "off-label" uses for FDA-cleared devices.
RESPONSE:

302.

Produce any documentatiOn denionStrating or evaltiating the training of Chris Baker on the
promotion of "off-label" uses for FDA-cleared devices.
RESPONSE:.

303.

15rothice any documentation demonstrating or evaluating the training of James Thompson
on the promotion of "off-label" uses for FDA-cleared devices.
RESPONSE:

304.

.

PrOduce any documentation.demonstrating or evaluating the training of James Thompson
on the promotion of "off-label" uses for FDA-cleared devices.
RESPONSE:
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305.

Produce all Product Knowledge Suite documents or media relating to hip prosthetics which
were made available to Brian Childress or Neylu, Inc. before September 28, 2009. See
Hutchens(SN)-0062755.
RESPONSE:
X.

306.

SALES REP RECORDS

Any written communication relating•to business plans that Brian Childress or Neylu, Inc.
prepared or sent to YOU.
RESPONSE:

307.

Any records or documents relating to "general calls" that Brian Childress or Neylu, Inc.
ever made to Dr. Richard Schubert. (see Hutchens(SN)-0072740).
RESPONSE:

308.

Any written communications relating to "general calls" that Brian Childress or Neylu, Inc.
ever made to .Dr. Richard Schubert. (see Hutchens(SN)-0072740).
RESPONSE.:

.399. Any records or. documents relating to "marketing & product development calls" that
Brian Childress or Neylu, Inc. ever made to Dr. Richard Schubert. (see Hutchens(SN)0072740).
RESPONSE:

:310. Any written communications relating to "marketing & product development calls" made
by Brian Childress or Neylu, Inc. to Dr. Richard Schubert. (see Hutchens(SN)-0072740).
RESPONSE:

31 I.

Any, records or documents relating to "in-surgery line" calls that Brian Childress or Neylu,
Inc. 'ever made related to a surgery involving Dr. Richard Schubert. (see 1-lutchens(SN)0072740).
RESPONSE:

312.

Any written communications relating to "in-surgery line" calls that Brian Childress or
Neylu, Inc. ever made related, to, a surgery: involving Dr. Richard Schubert. (see
Hutchens(SN)-0072740).
RESPONSE:

313.

Any records or documents relating to "product call ls1" that,Brian Childress or Neylu, Inc.
ever made related to a surgery. involving Dr., Richard Schubert. (see Hutchens(SN)0072740).
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RESPONSE:
314.

Any written communications. relating to "product cants.'" that Brian Childress or Neylu,
Inc. ever made to Dr. Richard Schubert. (see Hutchens(SN)-0072740).

RESPONSE:
315.

Any records or documents relating to "general calls" that James Thompson ever made to
Dr. Richard Schubert. (see Hutcheils(SN)-0072740).

RESPONSE:
316.

Any written communications relating to "general calls" that James Thompson ever made
to Dr. Richard Schubert. (see 1-Iutchens(SN)-0072740).

RESPONSE:.
3 i 7. Any records or documents relating to "marketing & product development calls" that
James Thompson ever made to Dr. Richard Schubert. (see Hutchens(SN)-0072740).

RESPONSE:
-:i318. Any written communications relating to "marketing & product development calls" that
James Thompson ever made to Dr. Richard Schubert. (see Hutchens(SN)-0072740).
t!

RESPONSE:
319.
F.;

Any records or documents relating to "in-surgery line" calls that James Thompson ever
made related to a surgery involving Dr. Richard Schubert. (see Hutchens(SN)-0072740).

RESPONSE:
320.

Any litritten communications relating to "in-surgery line" calls that James Thompson ever
made related to a surgery involving Dr. Richard Schubert. (see Hutchens(SN)-0072740).

RESPONSE:
321.

Any records or documents relating to "product callisi" that James Thompson ever made
to Dr. Richard Schubert. (see Hutchens(SN)-0072740).

RESPONSE: •
322.

RESPONSE:
323.

t

. .
.
Any written communication's relating td"product call [sr that Jaines Thompson ever made
to Dr. Richard Schubert. (see Hutchens(SN)-0072740).
••.

Any records Or documents 'relating to "general calls" that Chris Baker ever made to Dr.
Richard Schubert. (see Hutchens(SN)-0072740).
•
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RESPONSE:
324.

Any written communications relating to "general calls" that Chris Baker ever made to Dr.
Richard Schubert. (see Hutchens(SN)-0072740).

RESPONSE:
325.

Any records or documents relating to "marketing & product development calls" that
Chris Baker ever made to Dr. Richard Schubert. (see Hutehens(SN)-0072740).

RESPONSE:
326.

Any written communications relating to "marketing & product development calls" that
Chris Baker ever made to Dr. Richard Schubert. (see Hutchens(SN)-0072740).

RESPONSE:
327.

Any records or documents relating to "in-surgery line" calls that Chris Baker ever made
related to a surgery involving Dr. Richard Schubert. (see Hutchens(SN)-0072740).

RESPONSE:
328.
4k

Any written communications relating to "in-surgery line" calls that Chris Baker ever made
related to a surgery involving Dr. Richard Schubert. (see Hutchens(SN)-0072740).

RESPONSE:
r329. Any records or documents relating to "product callisr that Chris Baker ever made to Dr.
Richard Schubert. (see Hutcheris(SN)-0072740).

RESPONSE:
330.

Any written comMunicatiOns relating to "product callisr that Chris Baker ever made to
Dr. Richard Schubert. (see Hutchens(SN)-0072740).

RESPONSE:
331.

332.

Any records or docitments'relating to "general calls" that Peter Saunders ever made to Dr.
Richard, Schubert. (see Hutchens(SN)-0072740).

RESPONSE: ,
. .
.
Any written communications relating.to "general calls" that Peter Saunders ever made to
Dr. Richard Schubert.
Huti.;hens(SN)-007740).
RESPONSE:

333.

Any records or„documents. relating to "marketing & product development calls" that
Peter Saunders ever made to Dr. Richard Schubert. (see Hutchens(SN)-0072740).
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RESPONSE:

334.

Any written communications relating to "marketing & product development calls" that
Peter Saundersever made to Dr. Richard Schubert. (see Hutchens(SN)-0072740).
RESPONSE:

335.

Any records or documents relating to."in-surgery line" calls that Peter Saunders ever made
related.to a surgery involving Dr. Richard Schubert. (see Hutchens(SN)-0072740).
RESPONSE:

336.

Any written communications relating to "in-surgery line" calls that Peter Saunders ever
made related to a surgery .involving Dr. Richard Schubert. (see Hutchens(SN)-0072740).
RESPONSE:

337.

Any records or documents relating to "product callIsi" that Peter Saunders ever made to
Dr. Richard Schubert. (see Hutchens(SN)-0072740).
RESPONSE:

038. Any written communications relating to "product call[s]" that Peter Saunders ever made
to Dr. Richard Schubert. (see Hutchens(SN)-0072740).
RESPONSE:

,3.39. Any records or documents relating to "general calls" that Carey Christensen ever made to
Dr. Richard Schubert. (see Hutchens(SN)-0072740).
RESPONSE:

340.

Any written communications relating to "general calls" that Carey Christensen ever made
to Dr. Richard Schubert. (see Hutchens(SN)-0072740).
RESPONSE:

341.

Any records or documents relating to "marketing & product development calls" that
Carey Christensen ever made to Dr. Richard Schubert. (see Hutchens(SN)-0072740).
RESPONSE:

342.

Any Viritten communications relating to "marketing & product development calls" that
Carey iChristensen ever made to Dr. Richard Schubert. (see Hutchens(SN)-0072740).
RESPONSE:.

343.

- • -:
Any records of documents relating to "in-surgery line calls that Carey Christensen ever
made related to a surgery involving Dr. Richard Schubert. (see Hutchens(SN)-0072740).
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RESPONSE:
344.

Any written communications relating to "in-surgery line" calls that Carey Christensen
ever made related to a surgery involving Dr. Richard Schubert. (see Hutchens(SN)0072740), RESPONSE:

345.

Any records or documents relating to "product cant's)" that Carey Christensen ever made
to Dr. Richard Schubert. (see Hutchens(SN)-0072740).
RESPONSE:

346.

Any written communications relating to "product calls]" that Carey Christensen ever
made to Dr. Richard Schubert. (see Hutchens(SN)-0072740).
RESPONSE:

347.

Any records or documents relating to "general calls" that Jon Hebei ever made to Dr.
Richard Schubert. (see Hutchens(SN)-0072740).
RESPONSE:

448. Any written communications relating to "general calls" that Jon Hebei ever made to Dr.
Richard Sohubert. (see Hutchens(SN)-0072740).
RESPONSE:
009. Any records or documents relating to "marketing & product development calls" that Jon
Hebei ever made to Dr. Richard Schubert. (see Hutchens(SN)-0072740).
RESPONSE:
350.

.

• '

Any written cominunications relating to "marketing & product development calls" that
Jon Hebei ever made to Dr. Richard Schubert. (see Hutchens(SN)-0072740).
RESPONSE:

351.

Any records or .docunients relating to "in-surgery line" calls that Jon Hebei ever made
related to a surgery involving Dr. Richard Schubert. (see Hutchens(SN)-0072740).
RESPONSE:

352.

Any Written commimicatiOns relating to "lin-surgery line" calls that Jon Hebei ever made
related to a surgery involving Dr. Richard Schubert. (see Hutchens(SN)-0072740).
RESPONSE:
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353. Any records or documents. relating to "product call Is]" that Jon Hebei ever made related
to a,surgery involving Dr. Richard Schubert. (see Hiltchens(SN)-0072740).
RESPONSE:

3.54. Any written communications relating to "product call[s]' that Jon Hebei ever made related
to a surgery involving Dr. Richard-Schubert. (see Hutchens(SN)-0072740).
RESPONSE:

355.

Any written communications describing or discussing Mark Waugh's 2008 visit to Dallas
(see Hutchens(SN)-01,39429).
RESPONSE:

356.

Produce the personnel and employment files for Chris Baker.
RESPONSE:

357.

Produce the personnel and employment files for James Thompson.
RESPONSE:

3.58. Produce the personnel and employment files for anyone else who was part of the "Childress
Team" or "Team Childress" from 200472009.
•
RESPONSE:

359.

Produce the personnel and employment files for anyone else who was part of the "Childress
Team" or "Team Childress" from 2010-2016.
RESPONSE:
XI.

360.

SOUTHWEST REGION. HIP TASK FORCE

Please produce any documei.ls . the "Southwest Region, Hip Task Force" created from
2006-2010.
RESPONSE:

361.

Please produce any documents the ,"Southwest egion, Hip Task Force" created which
di.4cusses any of the De.viCe Components du-ring 2006-2010.
RESPONSE:

362.

Please produce any written correspondence involving the "Southwest Region, Hip Task
Force" from 2006-2010 which mentions Richard D. Schubert, M.D.
,

RESPONSE:
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363.

Please produce any written correspondence, involving the "Southwest Region, Hip Task
Force" from 2006-2010 which mentions Brian Childress or Neylu, Inc.

RESPONSE:
364.

Please produce any documents. that Brian Childress or Neylu, Inc. sent to or received from
thp "SOuthwest Region, Hip Task Force" during 2006-2010.

RESPONSE:
365.

Please produce any documents that the "Southwest Region, Hip Task Force" sent to or
received from Richard•D. Schubert. M.D. during 2006-2010.
.•

RESPONSE:
366.

Please produce any documents the "Southwest Region, Hip Task Force" created from 2011
to the present.

RESPONSE:
367.

Please produce any documents the "Southwest Region, Hip Task Force" created which
discusses any of the Device Components from 2011 to the present.

RESPONSE:
368.

Please produce any written correspondence involving the "Southwest Region, Hip Task
Force" from 2011 to the present which mentions Richard D. Schubert, M.D.

RESPONSE:
369.

Please produce any written correspondence involving the "Southwest Region, Hip Task
Force" from 2011 to the present which mentions Brian Childress or Neylu, Inc.

RESPONSE:
370.

Please produce any documents that Brian Childress or Neylu, Inc. sent to or received from
the "Southwest Region, Hip Task Force" from 2011 to the present.

RESPONSE:
371.

Please produce any documents that the "Southwest Region, Hip Task Force" sent to or
received from Richard D. Schubert, M.D. from 2011 to the present.

RESPONSE:
372.

Produce one or more documents that would explain the purpose or "mission statement" of
the "Southwest Region, Hip Task 'Force."

,RESPONSE:

,.
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XII.

TEXAS COMPANIES

373. Produce any sales agreements, co-promotion agreement, .sales contracts, pricing
agreements, or other sale or distribution agreements that YOU entered into with any of the
following entities before September 28, 2009:
(1) United Surgical Partners International, Inc.
, (2) USP.North Texas, Inc.
„
(3) Texas Health Ventures Group, LLC
(4) Baylor Health Care System
(5) Baylor Health Services
(6) University Surgical Partners of Dallas LLP
(7) North Central Surgical Center, LLP
RESPONSE:

374. Produce any other business arrangements not identified in RFP 373 above that YOU
entered into with any of the following entities from 2004-2010:
(1) United Surgical Partners International, Inc.
(2) USP North Texas, Inc.
(3) Texas Health Ventures Group, LLC
(4) Baylor Health Care System
(5) Baylor Health Services
(6) University Surgical Partners of Dallas LLP
(7) North Central Surgical Center, LLP
RESPONSE: '

,375. Produce any other business' arr6tigementS not identified in RFP 373 above that YOU
entered into with any Of the following entities from 2011—present:
(I) United Surgical Partners International, Inc.
(2) USP North Texas, Inc.
(3) Texas Health Ventures Group, LLC
(4) Baylor Health Care System
"
(5) Baylor Health Services
(6) University Surgical Partners of Dallas LLP
(7) North Central Surgical Center, LLP
RESPONSE: '

"7

376. Produce any wi-itten coMmunications or documents showing that YOU informed any of
the fdllowingentitik before September 29, 2009 that any of the Device Components were
considered to be used'•"off-label" when they were used as part of a conventional total hip
"
arthroplasty: •
(I) United Surgical Partners International, Inc.
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.
(2) USP North Texas, Inc.
(3) Texas Health Ventures Group, LLC
(4) Baylor Health Care System
(5) Baylor Health Services
(6) University Surgical Partners of Dallas LLP
(7) North.Central SurgiCal Center, LLP
RESPONSE:

377. Produce any written communications or documents showing that YOU informed any of
the following.entities before September 29, 2009 what the intended use was of the Device
Components: •
. .
.
(I) United Surgical Partners International, Inc.
(2) USP North Texas, Inc.
(3) Texas Health Ventures Group, LLC
(4) Baylor Health Care System
(5) Baylor Health Services
(6) University Surgical Partners of Dallas LLP
(7) North Central Surgical Center, LLP
RESPONSE:

• 378. Produce any written. communications or documents showing what YOUR relationship was,
formal or informal, with any of the To! lowing entities on September 28, 2009:
(I) United Surgical Partners International, Inc.
•
(2) USP North Texas, Inc.(3) Texas Health Ventures Group, LLC
(4) Baylor Health Care System
(5) Baylor Health Services
(6) University Surgical Partners of Dallas LLP
(7) North Central Surgical Center, LLP
RESPONSE':

379. Produce any written communications or documents which show any payments YOU made
to any of the following entities before September 30, 2009:
(1) United Surgical Partnersintemational, Inc.
(2) USP North Texasy.Inc.
(3) Texas Health Ventures Group, LLC
(4) Baylor Health .Care.System •
(5) Baylor Health Services
(6) University Surgical Partners of Dallas LLP
(7) North Central Surgical Center, LLP
RESPONSE
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380. Produce any written communications or documents which show payments that any of the
following entities made to YOU or YOUR employees/agents before September 30,2009:
(1) United Surgical Partners International, Inc.
(2) USP North Texas, Inc.
(3) Texas Health Ventures Group, LLC
(4) Baylor Health Care System
(5) Baylor Health Services (6) University Surgical Partners of Dallas LLP
(7) North Central Surgical Center, LLP
RESPONSE: • • •
XIII. FOUR STRATEGIC PILLARS

381. All final versions of the "Four Strategic Pillars" documents created during 2005-2006.
RESPONSE:
382. All final versions of the "Four Strategic Pillars" documents created during 2007-2009.
RESPONSE:
v 383. All final versions of the "Four Strategic Pillars" documents created during 2010-2015.
RESPONSE:
384.

Al! final versions of the "Four Strategic Pillars" documents created during 2016—present.
RESPONSE: .

385.

Any written coinrnunications relating to any "Four Strategic Pillars" documents created
during 2005-2006.
RESPONSE:

386.

Any written communications relating to any "Four Strategic Pillars" documents created
during 2007-2009.
RESPONSE:•

387.

Any written communications relating to any "Four Strategic Pillars" documents created
during 2010-2015.
RESPONSE:

388.

Any written communications relating to any."your Strategic Pillars" documents created
during 2016—present.
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RESPONSE:
389.

All documents, memos, notes, drafts, and working copies of any "Four Strategic Pillars"
documents created during 2005-2006.
RESPONSE:

390.

All documents, memos, notes, drafts, and working copies of any "Four Strategic Pillars"
documents created during .2007-2009.
RESPONSE:

391.

All documents, memos, notes, drafts, and working copies of any "Four Strategic Pillars"
documents created during 2010-2015.
RESPONSE:

392.

All documents, memos, notes, drafts, and working copies of any "Four Strategic Pillars"
documents created during 2016—present.
RESPONSE:

393.

Any written communications, memorandums, minutes, secretary notes, or recaps relating
to meetings involving or discussing any "Four Strategic Pillars" documents made during
2005-2006.
RESPONSE:

1394. Any written communications, memorandums, minutes, secretary notes, or relating to any
"Four Strategic Pillars" documents created during 2007-2009.
RESPONSE:
395.

Any written communications, memorandums, minutes, secretary notes, or relating to any
"Four Strategic Pillars" documents created during 2010-2015.
RESPONSE:

396.

Any written communications, memorandums, minutes, secretary notes, or relating to any
"Four Strategic Pillars" documents created during 2016—present.
'.;

RESPONSE:
XIV.

397.

DESIGN CHANGE TO MODULAR FEMORAL HEAD

Any documents discussing the ,dcsign of the Modular Neck Sleeve.
RESPONSE':
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398.

Any written communications discussing the design of the Modular Neck Sleeve.
RESPONSE:

399.

Any documents discussing the addition of a modular sleeve to the monoblock Birmingham
Hip Modular Head.
RESPONSE:

400.

Any communications ever sent to Brian Childress or Neylu, Inc. that provided either of
them with documents discussing the addition of a modular sleeve to the monoblock
. .
Birmingham Hip Modular- Head.
RESPONSE:

401.

Any written communications discussing the addition of a modular sleeve to the monoblock
Birmingham Hip Modular Head.
RESPONSE:

4.02. Any documents discussing the addition of a modular sleeve to the monoblock Modular
Femoral Head.
RESPONSE:

403.

Any communications ever sent to Brian Childress or Neylu, Inc. that provided either of
them with documents discussing the addition of a modular sleeve to the monoblock
Modular Femoral Head.
RESPONSE:

404.

AnYWritten communications discussing the addition of a modular sleeve to the monoblock
Modular Femoral Heacl.
RESPONSE:
XV.

405.

LEVERAGING BHR TO MAXIMIZE SALES

Any documents discussing the Leveraging BHR to Maximize Sales CD or its audio.
RESPONSE:

406.

Any written communications discussing the Leveraging BHR to Maximize Sales CD or its
audio.
RESPONSE:

407.

Any cominunications ever sent to Brian Childress or Neylu, Inc. enclosing or providing
either of them with the Leveraging pH to Maximize Sales CI? or its audio.
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RESPONSE:

408.

Any documents relating to "developing" the Leveraging BHR to Maximize Sales CD or its
Hutchens(SN)-0031371).

audio. (See

RESPONSE:

409.

Any written communications relating to "developing" the Leveraging BHR to Maximize
Sales CD or its audio. (See Hutchens(SN)-0031371).
RESPONSE:

410.

Any documents containing possible topics or questions for the interviews conducted for
the Leveraging BHR to Maximize Sales CD. (See Hutchens(SN)-0031371).
RESPONSE:

411.

Any written communications discussing topics or questions for the interviews conducted
for the Leveraging BHR to Maximize Sales CD. (See Hutchens(SN)-0031371).
RESPONSE:

XVI. FUTURE OF BHR PRESENTATION
412.

All emails, drafts, written communications, or other documents relating to the "Future of
BHR" presentation.
RESPONSE:

413.

Any communications ever sent to Brian Childress or Neylu, Inc. enclosing or providing
either of them with the "Future ofriBHR" presentation.
RESPONSE:

414.

All written transcripts, audio recordings, or video recordings of any "Future of BHR"
presentations.
RESPONSE:
•

415.

XVII. SMITH & NEPHEW COMPLIANCE WEBSITE
•

_,

•

:•

All versions of the webShe, http://www.smithnePhewdpacompliance.com.
RESPONSE:

416.

All communications discussing the design;=and publication of the website
http://www.smithnepheApacompliance.com.
RESPONSE:
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417.

All documents or records discussing any payments made to Dr. Richard D. Schubert that
were disclosed on http://www.smithnephewdpacompliance.com at any time.
RESPONSE:

418.

All written communications discussing any payments made to Dr. Richard D. Schubert that
were disclosed on http://www.smithnephewdpacompliance.com at any time.
RESPONSE:

419.

All ,documents or records relating to disclosures of payments made to Dr. Richard D.
Schubert that were disclosed on http://www.smithnephewdpacompliance.com at any time.
RESPONSE:
XVIII. MOD HEAD IDE STUDY

420.

For the period from January 1, 2007—September 28, 2009, produce any emails that YOU
sent to or received from Brian Childress relating to the "2007 Mod Head IDE Study."
RESPONSE:

421.
•

For the. period from January 1, 2007—September 28, 2009, produce any emails that YOU
sent to or received from Shawn L. Gabriel relating to the "2007 Mod Head IDE Study."
RESPONSE:

.1"

•422. For the period from January 1, 2007—September 28, 2009, produce any emails that YOU
sent to or received from John Montanile relating to the "2007 Mod Head IDE Study."
RESPONSE:

423.

For the period from January 1, 2007—September 28, 2009, produce any emails that YOU
sent to or received from William Connelly relating to the "2007 Mod Head IDE Study."
RESPONSE:

• ;.

424. For the period from January 1, 2007—September 28, 2009, produce any emails that YOU
sent to or received from Joan Overhauser relating to the "2007 Mod Head IDE Study."
RESPONSE: .
425.

For the'period froin'January 1, 2007—September 28, 200§, produce any emails that YOU
sent to or received from Angelika Wesson relating to the "2007 Mod Head IDE Study."
RESPONSE:

426.

„
For' the period from January l', 2007—SePtember 28, 20'09, produce any emails that YOU
sent to or-received from Candy Langmaid relating to the "2007 Mod Head IDE Study."
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-

RESPONSE: •
427.

For. the period from January I, 2007—September 28, 2009, produce any emails that YOU
sent to or received from Dr. Kurt Rathjen relating to the "2007 Mod Head IDE Study."
RESPONSE: •

428.

For the period from January 1, 2007—September 28, 2009, produce any emails that YOU
sent to or received from Dr. Richard Schubert relating to the "2007 Mod Head IDE Study."
RESPONSE:

429.

For the period from January 1, 2007—September 28, 2009, produce any emails that YOU
sent to or received from Tunja Carter, Senior Clinical Affairs Specialist, relating to the
"2007 Mod Head IDE Study."
RESPONSE:

430.

•

Produce any documents related to Dr. Rathjen's IRB approval for the BHMH IDE study.
See Hutchens 0140733-R.
RESPONSE:

431.

Any follow-up emails sent to or from Brian Childress or Kirk Hitt as requested by Shawn
Gabriel in the email chain that is marked Kirby-0041536.
RESPONSE:
XIX. MANUFACTURING DOCUMENTS

432.

Please produce any documents that YOU received from Smith & Nephew Orthopaedics,
Ltd. regarding any work they performed on any of the Device Components.
RESPONSE:

433.

Please produce any documents that YOU received. from Finsbury Orthopaedics, Ltd.
regarding any work they, performed on any,of the Device Components.
RESPONSE:

434.

Please -produce any documents that YOU received from Hunt Developments (UK) Ltd.
regarding any work they performed on any, of the Device Components.
RESPONSE:

435.

Please produce any documents that YOU received from Sandvik Medical Solutions
Limited regarding any, work they performed on any of the Device Components.
RESPONSE:
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436.

Please produce any documents that YOU received from Swann Morton (Services)
Limited regarding any work they performed on any of the Device Components.
RESPONSE:

437.

Please produce any documents that YOU received from LPE Medical Ltd. regarding any
work they performed on any of the Device Components.
RESPONSE:

438.

Please produce any documents that YOU received from Orchid Memphis regarding any
work they performed on any of the Device Components.
RESPONSE:

439.

Please produce any documents that YOU received from Orchid Detroit regarding any
work they'performed on any of the Device Components.
RESPONSE:

440.

Please produce any documents that YOU received from Phelly Materials, Inc. regarding
any work they performed on any of the Device Components.
RESPONSE: .

Please produce any documents that YOU created that would demonstrate or describe any
work that YOU performed on any of the Device Components.
RESPONSE:

Respectfully submitted,
LAW OFFICE OF KIP PETROFF

/s/ Caio Formenti
Kip A. Petroff
State Bar No. 15851800
Caio Formenti
State Bar No. 24104676
10440 North Central Expressway, Suite 1540
Dallas, Texas 75231
Telephone: (972) 294-7530
Fax: (972) 294-7530
Email: kpetroff@petroffassociates.com
Email: caio@kippetroff.com
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I HEREBY CERTIFY that on this the 24th day of September 2019, a true and correct copy
of the foregoing was served on the Defendants as follows:
Defendants Smith & Nephew, Inc., via hand delivery through a. licensed civil process server to
its registered agent for service of process, CT Corporation System, 1999 Bryan St #900, Dallas,
TX 75201, delivered along with Petition and citation and other discovery requests.
Defendants Brian Childress and Neylu, Inc. : via email to: Mr. Brian P. Johnson, Ms. Leila
D'Aquin, Mr. David O'Quinn, Ms. Kim Moore, and Ms. Kealy Sehic, and
Defendant Richard D. Schubert, M.D, via email to: Mr. David Criss and Ms. Alexandra Sallade.

/s/
Caio Formenti
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EXHIBIT A

[Chartl[Tracy Fleming][77258]

,NORTH
CENTRAL
SURGICAL CERTER

OPERATIVE REPORT
PATIENT:

FLEMING, TRACY

DATE:

09/28/09

ACCT 41:

24542

DOB:

11/13/1968

SURGEON:

Richard Schubert, M.D.

PREOPERATIVE DIAGNOSIS:

Osteoarthritis, left hip

POSTOPERATIVE DIAGNOSIS:

Osteoarthritis, left hip.

PROCEDURE:

Left total hip arthroplasty (Smith
and Nephew metal-on-metal THA, 56mm BHR acetabular cup, 50-mm
chrome cobalt femoral head, +4 mm
neck length, size 15 Standard
Offset Synergy Porous-Plus HA
Smith and Nephew thermal stem).

ASSISTANT:

Adriel Palma, CRN-FA

ANESTHESIA:

General endotracheal.

ANESTHESIOLOGIST:

John Humphrey, M.D.

After adequate general
DESCRIPTION OF PROCEDURE:
endotracheal anesthesia was obtained, the patient was positioned
in lateral decubitus position with the left hip elevated using a
McGuire positioner: After sterile prepping and draping of the
left leg, a posterolateral approach was made of the left hip.
The fascia late was. split longitudinally, and a Charnley
retractor was positioned. The short external rotator and
posterior capsule were elevated off the trochanteric attachment
Posteriorly, keeping this in continuity for later repair. The
gluteus minimus and medius were protected superiorly. The hip
was dislOcated posteriorly. A preliminary femoral neck cut was
made and the femoral head removed from the field. An anterior
and posterior acetabular retractor were positioned and the soft

9301 North Central Expressway * Suite 100 * Dallas, Texas 75231 * (214) 265-2810 * Fax (214) 265-2820
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*NORTH
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Page 2 of 2
tissue was removed frOm'the acetabular margin. Acetabular
reaming was done starting at 49 mm, removing up sequentially to
55-mm. A .56-mm trial was a good fit. The final 56-mm BHR cup
was then impacted into position. A good tight fit was noted.
Attention was turned to the femur. A box chisel was used to
gain a starting point in the canal followed by straight reaming
to size 14 and then" broaching to size 15. A calcar reamer was
used over the broach and then a trial reduction done. A
standard offset neck was chosen, and +4 mm neck length was
chosen. The trial stem was removed. The final stem was brought
into the field. The final stem was impacted into position and a
good fit was noted. A trial fit was done again with the +4 mm
neck length and this seemed appropriate. The final +4 mm neck
length head was brought onto the field. This was a 50-mm chrome
cobalt head once again with a +4 mm neck length. The head was
impacted onto the clean MorSe taper neck and then the hip was
educed and noted to be stable. The short external rotators and
the posterior capsule were reattached down to the abductor
tendon and bone using #5 Ethibond sutures. The fascia was
closed over a medium Hemovac drain using #2 Vicryl interrupted
pld #1 Vicryl running suture. The subcutaneous tissues were
closed with 2-0 Vicryl suture and the skin was closed with
staples. A sterile dressing was applied followed by transfer of
the patient to the recovery room in fair condition.

Richard Schubert, M.D.
RS/SN/snhsavantmt12/1434937
D: 09/26/09 11A7 A .
T: 09/29/0901:32 A
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CAUSE NO. DC-18-08923
TRACY FLEMING and
NORMA EGEA
Plaintiffs,
vs.
BRIAN CHILDRESS; NEYLU, INC.;
RICHARD D. SCHUBERT, M.D., and;
SMITH & NEPHEW, INC.
Defendants.

§
§
§
§
§
§
§
§
§
§
§
§

IN THE DISTRICT COURT OF

DALLAS COUNTY, TEXAS

192nd JUDICIAL DISTRICT

PLAINTIFF TRACY FLEMING’S SECOND REQUESTS FOR PRODUCTION TO
DEFENDANT SMITH & NEPHEW, INC.
TO: DEFENDANT SMITH & NEPHEW, INC., by and through its counsel of record, Brian
Johnson, Leila D’Aquin, Sarah Segrest-Jay, David O’Quinn, Kim Moore, and Kealy Sehic.
Pursuant to Texas Rule of Civil Procedure 196, Plaintiff TRACY FLEMING requests that
YOU produce for inspection and copying the documents and other tangible items listed below if
they are in your actual or constructive possession, custody, or control. Pursuant to Texas Rule of Civil
Procedure 196.2(a), please produce them at the Law Office of Kip Petroff, 8150 N. Central
Expressway, Suite 500, Dallas, Texas 75206 within thirty (30) days from the date on which this
Request is served.
INSTRUCTIONS
DEFENDANT is requested to produce these documents in the order in which they are kept
in DEFENDANT’S files or in an order in which they correspond with the individual categories in
the following requests. DEFENDANT is also requested to produce attachments, enclosures, and
appendices if such exist along with the original documents in DEFENDANT’S business record
files. For all written communications, please produce all preceding and succeeding
communications. A request for documents or other tangible things includes all electronically stored
information and similar electronic or magnetic data, including deleted items.
PLAINTIFF T. FLEMING’S SECOND REQUEST FOR PROD.
TO SMITH & NEPHEW, INC.
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EXHIBIT "C"

DEFENDANT is respectfully reminded that Tex. R. Civ. P. 196.2(b) requires an individual
response “with respect to each item or category of items” requested below. Pursuant to Tex. R.
Civ. P. 196.3(c), DEFENDANT is requested to produce these documents in the order in which
they are kept in DEFENDANT’S files or organize them and label them to correspond with the
individual categories in the following requests. DEFENDANT is requested to produce the
documents, tangible things, videos, DVDs, recordings, and other data compilations that are in the
DEFENDANT’S actual or constructive possession, custody, or control for inspection or
photocopying no later than the first business day after the expiration of thirty days after the date
you receive this document. Plaintiff does not seek sensitive personally identifiable information about
other patients who have suffered injuries from or made complaints about YOUR products, and YOU
may redact sensitive personally identifiable information that would identify those patients.
DEFENDANT is requested to state objections and assert privileges as required and, as
appropriate, state that: (1) production, inspection, or other requested action will be permitted as
requested; (2) the requested items are being served on the requesting party with the response; (3)
production, inspection, or other requested action will take place at a specified time and place, if
the responding party is objecting to the time and place of production; or (4) no items have been
identified—after a diligent search—that are responsive to the request. TEX. R. CIV. P. 196.2(b). If
DEFENDANT objects, DEFENDANT is requested to state “the extent to which the party is
refusing to comply with the request.” TEX. R. CIV. P. 193.2(b).
These discovery requests are to be considered as continuing, and the DEFENDANT is
requested to provide any additional information that the DEFENDANT, or any other person acting
on the DEFENDANT’S behalf, hereafter may obtain which will augment or otherwise modify any of
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the DEFENDANT’S responses. Supplemental responses must be served upon the undersigned
reasonably promptly after receipt of any such information.
The numbered “Sections” below are for the convenience of counsel and the Court, if
necessary, and should not be considered a descriptive part of the Discovery Requests that follow that
heading.
Definitions
A.

“Complaint File” shall mean and refer to any collection of documents in this case that is
similar to the Complaint File in Jesse Kemp’s case. See SN_Kemp_CompFile_0000001–
0001200.

B.

“DEFENDANT” shall mean Smith & Nephew, Inc., as well as any agents, affiliates,
subsidiaries, or parent companies of that entity.

C.

“Deposition” shall mean any written transcript or video recording of the named witnesses’
sworn testimony, as well as any exhibits that were marked as part of that testimony.

D.

“Document(s)” means all handwritten, printed, photo-stat, recorded, written, graphic,
photographic, magnetic, or electronic matter (including, without limitation, audio and/or
video recordings, electronic mail and material for computer use), including all original and
duplicates, as defined in the Texas Code of Civil Procedure and includes the original or a
copy of handwriting, typewriting, printing and every other means of recording upon any
tangible thing and form of communicating or representation including computer hard disks,
letters, words, pictures, sounds, or symbols or combinations of them.

E.

“Modular Femoral Head” shall mean to the device called that on Exhibit A.

F.

“Plaintiff’s surgery” shall mean the September 28, 2009 surgery described on the attached
Exhibit A.

G.

“Smith & Nephew” shall mean and refer to Smith & Nephew, Inc., Smith & Nephew plc,
and Smith & Nephew Orthopaedics, Ltd., as well as any employee, agent, affiliate, parent
company, or subsidiary of those companies.

H.

“Territory” shall mean the geographic area described by Appendix 2 (see KIRBY0000111-D) to Neylu, Inc.’s Sales Representative Agreement.

I.

“YOU”, “YOURS”, and “YOUR” shall mean Smith & Nephew, Inc., as well as any
agents, affiliates, subsidiaries, or parent companies of that entity.
I.

1.

COMPLAINT FILE

Please produce the Complaint File for Plaintiff Tracy Fleming.
RESPONSE:
II.

DOCUMENTS AND THINGS RELATED TO PRODUCED DOCUMENTS

PLAINTIFF T. FLEMING’S SECOND REQUEST FOR PROD.
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2.

For the period from 2006–2009, please produce any documents or written communications
mentioning or discussing surgery schedules involving Dr. Richard D. Schubert. See page
1 of Deposition Exhibit 98 to Mr. Ken Anderson’s deposition testimony from November
26, 2019.
RESPONSE:

3.

For the period from 2010–2016, please produce any documents or written communications
mentioning or discussing surgery schedules involving Dr. Richard D. Schubert. See page
1 of Deposition Exhibit 98 to Mr. Ken Anderson’s deposition testimony from November
26, 2019.
RESPONSE:

4.

Produce the “detailed surgery schedule” that Brian Childress or any member of Team
Childress sent to Smith & Nephew for September 28, 2009. See page 1 of Deposition
Exhibit 98 and page 2 of Exhibit 99 to Mr. Ken Anderson’s deposition testimony from
November 26, 2019.
RESPONSE:

5.

Produce the “standard written operating procedures” that applied to Smith & Nephew’s
Dallas District Office on September 28, 2009. See page 2 of Deposition Exhibit 99 to Mr.
Ken Anderson’s deposition testimony from November 26, 2019.
RESPONSE:

6.

For the period from 2006–2009, please produce any “surgeon profiles” for Dr. Richard
D. Schubert. See page 1 of Deposition Exhibit 98 to Mr. Ken Anderson’s deposition
testimony from November 26, 2019.
RESPONSE:

7.

For the period from 2010–2016, please produce any “surgeon profiles” for Dr. Richard
D. Schubert. See page 1 of Deposition Exhibit 98 to Mr. Ken Anderson’s deposition
testimony from November 26, 2019.
RESPONSE:

8.

For the period from 2006–2009, please produce any documents that describe Dr. Richard
D. Schubert’s “past history.” See page 1 of Deposition Exhibit 98 to Mr. Ken Anderson’s
deposition testimony from November 26, 2019.
RESPONSE:

9.

For the period from 2010–2016, please produce any documents that describe Dr. Richard
D. Schubert’s “past history”. See page 1 of Deposition Exhibit 98 to Mr. Ken Anderson’s
deposition testimony from November 26, 2019.
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RESPONSE:
10.

Please produce the “Master Schedule” for all surgeries YOU are aware of that were
performed at North Central Surgery Center on September 28, 2009. See page 1 of
Deposition Exhibit 98 to Mr. Ken Anderson’s deposition testimony from November 26,
2019.
RESPONSE:

11.

Please produce all “reports to sales reps for review and consult” that were sent to Brian
Childress or anyone associated with Team Childress for any surgeries performed on
September 28, 2009. See page 6 of Deposition Exhibit 98 to Mr. Ken Anderson’s
deposition testimony from November 26, 2019.
RESPONSE:

12.

Please produce any documents that refer to any “Loaner Service Kits” that were sent to
Brian Childress or anyone associated with Team Childress for Mr. Fleming’s surgery on
September 28, 2009. See page 2 of Deposition Exhibit 98 to Mr. Ken Anderson’s
deposition testimony from November 26, 2019.
RESPONSE:

13.

Please produce all “Consignment Request Forms” that were sent to or received from Brian
Childress or anyone associated with Team Childress for any surgeries performed on
September 28, 2009. See page 9 of Deposition Exhibit 98 to Mr. Ken Anderson’s
deposition testimony from November 26, 2019.
RESPONSE:

14.

Any “changes” to any “set listings” for the “configuration” of parts used in Mr. Fleming
on September 28, 2009. See page 9 of Deposition Exhibit 98 to Mr. Ken Anderson’s
deposition testimony from November 26, 2019.
RESPONSE:

15.

Any document of any kind that would show any determination made “as to the legality of
[the] order” of parts used in Mr. Fleming on September 28, 2009. See page 9 of Deposition
Exhibit 98 to Mr. Ken Anderson’s deposition testimony from November 26, 2019.
RESPONSE:

16.

Any document that would show any “request for implants” that was “requested through
IAP” for any of the parts used in Mr. Fleming on September 28, 2009. See page 9 of
Deposition Exhibit 98 to Mr. Ken Anderson’s deposition testimony from November 26,
2019.
RESPONSE:
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17.

Any “Sales Rep Consignment Request Form” that anyone generated for any purpose in
connection with Tracy Fleming’s September 28, 2009 hip implant surgery as shown on
Exhibit A. See page 11 of Deposition Exhibit 98 to Mr. Ken Anderson’s deposition
testimony from November 26, 2019.
RESPONSE:

18.

Any “IAP District/Distributor Instrument/Consign Transfer Form” that anyone generated
for any purpose in connection with Tracy Fleming’s September 28, 2009 hip implant
surgery as shown on Exhibit A. See page 11 of Deposition Exhibit 98 to Mr. Ken
Anderson’s deposition testimony from November 26, 2019.
RESPONSE:

19.

Any “Orthopaedic Implant/Instrument Standard Consignment Agreement” that anyone
generated for any purpose in connection with Tracy Fleming’s September 28, 2009 hip
implant surgery as shown on Exhibit A. See page 11 of Deposition Exhibit 98 to Mr. Ken
Anderson’s deposition testimony from November 26, 2019.
RESPONSE:

20.

Any “IAP Deal Summary Listing” that anyone generated for any purpose in connection
with Tracy Fleming’s September 28, 2009 hip implant surgery as shown on Exhibit A. See
page 11 of Deposition Exhibit 98 to Mr. Ken Anderson’s deposition testimony from
November 26, 2019.
RESPONSE:

21.

Any “Consignment Implants Listing” that anyone generated for any purpose in connection
with Tracy Fleming’s September 28, 2009 hip implant surgery as shown on Exhibit A. See
page 11 of Deposition Exhibit 98 to Mr. Ken Anderson’s deposition testimony from
November 26, 2019.
RESPONSE:

22.

Any “Smith & Nephew Instrument Agreement IAP” that anyone generated for any purpose
in connection with Tracy Fleming’s September 28, 2009 hip implant surgery as shown on
Exhibit A. See page 11 of Deposition Exhibit 98 to Mr. Ken Anderson’s deposition
testimony from November 26, 2019.
RESPONSE:

23.

Any “Instrument Listing” that anyone generated for any purpose in connection with Tracy
Fleming’s September 28, 2009 hip implant surgery as shown on Exhibit A. See page 11 of
Deposition Exhibit 98 to Mr. Ken Anderson’s deposition testimony from November 26,
2019.
RESPONSE:
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24.

Any “signature documentation” that anyone generated for any purpose in connection with
Tracy Fleming’s September 28, 2009 hip implant surgery as shown on Exhibit A. See page
11 of Deposition Exhibit 98 to Mr. Ken Anderson’s deposition testimony from November
26, 2019.
RESPONSE:

25.

Any “regulatory correspondences” that anyone at Smith & Nephew received from the
Texas Department of State Health Services Food & Drug Group at any time from January
1, 2009 until September 28, 2009. See page 1 of Deposition Exhibit 99 to Mr. Ken
Anderson’s deposition testimony from November 26, 2019. This Request seeks this
information for any office of Smith & Nephew in the state of Texas from January 1, 2009
until September 28, 2009.
RESPONSE:

26.

Any “regulatory correspondences” that anyone at Smith & Nephew sent to the Texas
Department of State Health Services Food & Drug Group at any time from January 1, 2009
until September 28, 2009. See page 1 of Deposition Exhibit 99 to Mr. Ken Anderson’s
deposition testimony from November 26, 2019. This Request seeks this information for
any office of Smith & Nephew in the state of Texas from January 1, 2009 until September
28, 2009.
RESPONSE:

27.

For the period from 2006–2009, please produce any entries from YOUR SAP database
discussing or mentioning Dr. Richard D. Schubert. See Deposition Exhibit 98 to Mr. Ken
Anderson’s deposition testimony from November 26, 2019.
RESPONSE:

28.

For the period from 2010–2016, please produce any entries from YOUR SAP database
discussing or mentioning Dr. Richard D. Schubert. See Deposition Exhibit 98 to Mr. Ken
Anderson’s deposition testimony from November 26, 2019.
RESPONSE:

29.

For the period from 2006–2009, please produce any entries from YOUR SAP database
discussing or mentioning Brian Childress or Neylu, Inc. See Deposition Exhibit 98 to
Mr. Ken Anderson’s deposition testimony from November 26, 2019.
RESPONSE:

30.

For the period from 2010–2016, please produce any entries from YOUR SAP database
discussing or mentioning Brian Childress or Neylu, Inc. See Deposition Exhibit 98 to
Mr. Ken Anderson’s deposition testimony from November 26, 2019.
RESPONSE:
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31.

For the period from 2006–2009, please produce any entries from YOUR SAP database
discussing or mentioning the Modular Femoral Head in the Dallas District. See
Deposition Exhibit 98 to Mr. Ken Anderson’s deposition testimony from November 26,
2019.
RESPONSE:

32.

For the period from 2010–2016, please produce any entries from YOUR SAP database
discussing or mentioning the Modular Femoral Head in the Dallas District. See
Deposition Exhibit 98 to Mr. Ken Anderson’s deposition testimony from November 26,
2019.
RESPONSE:

33.

For the period from 2006–2009, please produce any entries from YOUR SAP database
discussing or mentioning the BHR Acetabular Cup, but not the BHR Resurfacing
Head, in the Dallas District. See Deposition Exhibit 98 to Mr. Ken Anderson’s deposition
testimony from November 26, 2019.
RESPONSE:

34.

For the period from 2010–2016, please produce any entries from YOUR SAP database
discussing or mentioning the BHR Acetabular Cup, but not the BHR Resurfacing
Head, in the Dallas District. See Deposition Exhibit 98 to Mr. Ken Anderson’s deposition
testimony from November 26, 2019.
RESPONSE:

35.

Produce the entry for Plaintiff’s surgery from YOUR SAP database. See Deposition
Exhibit 98 to Mr. Ken Anderson’s deposition testimony from November 26, 2019.
RESPONSE:
III.

36.

TRAVEL

For the period from 2006–2011, please produce any documents or materials that would
document, show, or refer to any dates that BRIAN CHILDRESS or NEYLU, INC., or
anyone working for BRIAN CHILDRESS or NEYLU, INC. traveled anywhere outside the
continental U.S. to meet with Smith & Nephew employees or representatives.
RESPONSE:

37.

For the period from 2012–2016, please produce any documents or materials that would
document, show, or refer to any dates that BRIAN CHILDRESS or NEYLU, INC., or
anyone working for BRIAN CHILDRESS or NEYLU, INC. traveled anywhere outside the
continental U.S. to meet with Smith & Nephew employees or representatives.
RESPONSE:
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38.

For the period from 2006–2011, please produce any documents or materials that would
document, show, or refer to any dates that BRIAN CHILDRESS or NEYLU, INC., or
anyone working for BRIAN CHILDRESS or NEYLU, INC. traveled outside of Territory
within the U.S. to meet with Smith & Nephew employees or representatives.
RESPONSE:

39.

For the period from 2012–2016, please produce any documents or materials that would
document, show, or refer to any dates that BRIAN CHILDRESS or NEYLU, INC., or
anyone working for BRIAN CHILDRESS or NEYLU, INC. traveled outside of Territory
within the U.S. to meet with Smith & Nephew employees or representatives.
RESPONSE:

40.

For the period from 2006–2011, please produce any documents or materials that would
document, show, or refer to any dates that Dr. Richard D. Schubert traveled to meet with
Smith & Nephew employees or representatives.
RESPONSE:

41.

For the period from 2012–2016, please produce any documents or materials that would
document, show, or refer to any dates that Dr. Richard D. Schubert traveled to meet with
Smith & Nephew employees or representatives.
RESPONSE:
IV.

42.

DEPOSITIONS

Please produce any depositions of Brian Childress related to Smith & Nephew
implantable medical devices.
RESPONSE:

43.

Please produce any depositions of Neylu, Inc. related to Smith & Nephew implantable
medical devices.
RESPONSE:

44.

Please produce any depositions of James Thompson related to Smith & Nephew
implantable medical devices.
RESPONSE:

45.

Please produce any depositions of Chris Brooks related to Smith & Nephew implantable
medical devices.
RESPONSE:
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46.

Please produce any depositions of Peter Saunders related to Smith & Nephew implantable
medical devices.
RESPONSE:

47.

Please produce any depositions of Richard D. Schubert, M.D. related to Smith & Nephew
implantable medical devices.
RESPONSE:

48.

Please produce any depositions of Mandi Amburn, P.A. related to Smith & Nephew
implantable medical devices.
RESPONSE:

49.

Please produce any depositions of Kurt Rathjen related to Smith & Nephew implantable
medical devices.
RESPONSE:

50.

Please produce any depositions of Jay Mabrey related to Smith & Nephew implantable
medical devices.
RESPONSE:

51.

Please produce any depositions of Scott Scheel related to Smith & Nephew implantable
medical devices.
RESPONSE:

52.

Please produce any depositions of Ken Anderson related to Smith & Nephew implantable
medical devices.
RESPONSE:

53.

Please produce any depositions of Carey Christensen related to Smith & Nephew
implantable medical devices.
RESPONSE:

54.

Please produce any depositions of Jon Hebel related to Smith & Nephew implantable
medical devices.
RESPONSE:

55.

Please produce any depositions of Shawn Gabriel related to Smith & Nephew implantable
medical devices.
RESPONSE:

56.

Please produce any depositions of Al Kepler related to any Smith & Nephew legal
proceedings.
RESPONSE:
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RESPONSE:
57.

Please produce any depositions of Andrew Holman related to Smith & Nephew
implantable medical devices.
RESPONSE:
Respectfully submitted,
LAW OFFICE OF KIP PETROFF
________/s/_Caio Formenti___
Kip A. Petroff
State Bar No. 15851800
Caio Formenti
State Bar No. 24104676
8150 N. Central Expressway, Suite 500
Dallas, Texas 75206
Telephone: (972) 294-7530
Fax: (972) 294-7530
Email: kpetroff@petroffassociates.com
Email: caio@kippetroff.com
ATTORNEYS FOR PLAINTIFFS
Certificate of Service

I HEREBY CERTIFY that on this the 13th day of December 2019, a true and correct copy
of the foregoing was served on the Defendants as follows:
Defendants Smith & Nephew, Inc., Brian Childress, and Neylu, Inc., via email to: Mr. Brian P.
Johnson, Ms. Leila D’Aquin, Mr. David O’Quinn, Ms. Kim Moore, Ms. Sarah Segrest-Jay, and
Ms. Kealy Sehic, and
Defendant Richard D. Schubert, M.D, via email to: Mr. David Criss and Ms. Alexandra Sallade.
________/s/ ______________
Caio Formenti
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EXHIBIT A

FLEMING-000037

FLEMING-000038

FLEMING-000039

CAUSE NO. DC-18-08923
TRACY FLEMING and
NORMA EGEA
Plaintiffs,
vs.
BRIAN CHILDRESS; NEYLU, INC.;
RICHARD D. SCHUBERT, M.D., and;
SMITH & NEPHEW, INC.
Defendants.

§
§
§
§
§
§
§
§
§
§
§
§

IN THE DISTRICT COURT OF

DALLAS COUNTY, TEXAS

192nd JUDICIAL DISTRICT

PLAINTIFF TRACY FLEMING’S THIRD REQUESTS FOR PRODUCTION TO
DEFENDANT SMITH & NEPHEW, INC.
TO: DEFENDANT SMITH & NEPHEW, INC., by and through its counsel of record, Brian
Johnson, Leila D’Aquin, Sarah Segrest-Jay, David O’Quinn, Kim Moore, and Kealy Sehic.
Pursuant to Texas Rule of Civil Procedure 196, Plaintiff TRACY FLEMING requests that
YOU produce for inspection and copying the documents and other tangible items listed below if
they are in your actual or constructive possession, custody, or control. Pursuant to Texas Rule of Civil
Procedure 196.2(a), please produce them at the Law Office of Kip Petroff, 8150 N. Central
Expressway, Suite 500, Dallas, Texas 75206 within thirty (30) days from the date on which this
Request is served.
INSTRUCTIONS
DEFENDANT is requested to produce these documents in the order in which they are kept
in DEFENDANT’S files or in an order in which they correspond with the individual categories in
the following requests. DEFENDANT is also requested to produce attachments, enclosures, and
appendices if such exist along with the original documents in DEFENDANT’S business record
files. For all written communications, please produce all preceding and succeeding
communications. A request for documents or other tangible things includes all electronically stored
information and similar electronic or magnetic data, including deleted items.
PLAINTIFF T. FLEMING’S THIRD REQUESTS FOR PROD.
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EXHIBIT "D"

DEFENDANT is respectfully reminded that Tex. R. Civ. P. 196.2(b) requires an individual
response “with respect to each item or category of items” requested below. Pursuant to Tex. R.
Civ. P. 196.3(c), DEFENDANT is requested to produce these documents in the order in which
they are kept in DEFENDANT’S files or organize them and label them to correspond with the
individual categories in the following requests. DEFENDANT is requested to produce the
documents, tangible things, videos, DVDs, recordings, and other data compilations that are in the
DEFENDANT’S actual or constructive possession, custody, or control for inspection or
photocopying no later than the first business day after the expiration of thirty days after the date
you receive this document. Plaintiff does not seek sensitive personally identifiable information about
other patients who have suffered injuries from or made complaints about YOUR products, and YOU
may redact sensitive personally identifiable information that would identify those patients.
DEFENDANT is requested to state objections and assert privileges as required and, as
appropriate, state that: (1) production, inspection, or other requested action will be permitted as
requested; (2) the requested items are being served on the requesting party with the response; (3)
production, inspection, or other requested action will take place at a specified time and place, if
the responding party is objecting to the time and place of production; or (4) no items have been
identified—after a diligent search—that are responsive to the request. TEX. R. CIV. P. 196.2(b). If
DEFENDANT objects, DEFENDANT is requested to state “the extent to which the party is
refusing to comply with the request.” TEX. R. CIV. P. 193.2(b).
These discovery requests are to be considered as continuing, and the DEFENDANT is
requested to provide any additional information that the DEFENDANT, or any other person acting
on the DEFENDANT’S behalf, hereafter may obtain which will augment or otherwise modify any of
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the DEFENDANT’S responses. Supplemental responses must be served upon the undersigned
reasonably promptly after receipt of any such information.
The numbered “Sections” below are for the convenience of counsel and the Court, if
necessary, and should not be considered a descriptive part of the Discovery Requests that follow that
heading.
Definitions
A.

“AOA NJRR” means the Australian Orthopedic Association National Joint Replacement
Registry.

B.

“DEFENDANT” means Smith & Nephew, Inc., as well as any agents, affiliates,
subsidiaries, or parent companies of that entity.

C.

“Document(s)” means all handwritten, printed, photo-stat, recorded, written, graphic,
photographic, magnetic, or electronic matter (including, without limitation, audio and/or
video recordings, electronic mail and material for computer use), including all original and
duplicates, as defined in the Texas Code of Civil Procedure and includes the original or a
copy of handwriting, typewriting, printing and every other means of recording upon any
tangible thing and form of communicating or representation including computer hard disks,
letters, words, pictures, sounds, or symbols or combinations of them.

D.

“Smith & Nephew” means Smith & Nephew, Inc., Smith & Nephew plc, and Smith &
Nephew Orthopaedics, Ltd., as well as any employee, agent, affiliate, parent company, or
subsidiary of those companies.

E.

“Smith & Nephew metal on metal hip implant” means a Smith & Nephew total hip implant
prosthesis that has a metal-on-metal bearing.

F.

“YOU”, “YOURS”, and “YOUR” means Smith & Nephew, Inc., as well as any agents,
affiliates, subsidiaries, or parent companies of that entity.
I.

1.

Net Sales Reports / Billing Document Summaries

Produce all Net Sales Reports for any Smith & Nephew metal on metal hip implants that
Dr. Schubert implanted from 2005–2007. See the redacted Smith & Nephew document
produced as Hutchens (SN)-00150021 for an example of a Net Sales Report. Plaintiff is
not seeking information that would identify the patient involved in such surgeries, and
that information may be redacted for privacy reasons.
RESPONSE:

2.

Produce all Net Sales Reports for any Smith & Nephew metal on metal hip implants that
Dr. Schubert implanted from 2008–2012. See the redacted Smith & Nephew document
produced as Hutchens (SN)-00150021 for an example of a Net Sales Report. Plaintiff is
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not seeking information that would identify the patient involved in such surgeries, and that
information may be redacted for privacy reasons.
RESPONSE:
3.

Produce all Net Sales Reports for any Smith & Nephew metal on metal hip implants that
Dr. Schubert implanted from 2013–present. See the redacted Smith & Nephew document
produced as Hutchens (SN)-00150021 for an example of a Net Sales Report. Plaintiff is
not seeking information that would identify the patient involved in such surgeries, and that
information may be redacted for privacy reasons.
RESPONSE:

4.

Produce all Billing Document Summaries for any surgeries that Dr. Schubert performed
from 2005–2009 that included a Modular Femoral Head. See the document produced as
PurePlay_Kemp_000006 for an example of a Billing Document Summary. Plaintiff is not
seeking information that would identify the patient involved in such surgeries, and that
information may be redacted for privacy reasons.
RESPONSE:

5.

Produce all Billing Document Summaries for any surgeries that Dr. Schubert performed
from 2010–2015 that included a Modular Femoral Head. See the document produced as
PurePlay_Kemp_000006 for an example of a Billing Document Summary. Plaintiff is not
seeking information that would identify the patient involved in such surgeries, and that
information may be redacted for privacy reasons.
RESPONSE:

6.

Produce all Billing Document Summaries for any surgeries that that Dr. Schubert
performed from 2005–2009 that included a BHR Acetabular Shell. See the document
produced as PurePlay_Kemp_000006 for an example of a Billing Document Summary.
Plaintiff is not seeking information that would identify the patient involved in such
surgeries, and that information may be redacted for privacy reasons.
RESPONSE:

7.

Produce all Billing Document Summaries for any surgeries that Dr. Schubert performed
from 2010–2015 that included a BHR Acetabular Shell. See the document produced as
PurePlay_Kemp_000006 for an example of a Billing Document Summary. Plaintiff is not
seeking information that would identify the patient involved in such surgeries, and that
information may be redacted for privacy reasons.
RESPONSE:
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8.

Produce all Billing Document Summaries for any surgeries that Dr. Schubert performed
from 2005–2009 that included an R3 Metal Liner. See the document produced as
PurePlay_Kemp_000006 for an example of a Billing Document Summary. Plaintiff is not
seeking information that would identify the patient involved in such surgeries, and that
information may be redacted for privacy reasons.
RESPONSE:

9.

Produce all Billing Document Summaries for any surgeries that Dr. Schubert performed
from 2010–2015 that included a R3 Metal Liner. See the document produced as
PurePlay_Kemp_000006 for an example of a Billing Document Summary. Plaintiff is not
seeking information that would identify the patient involved in such surgeries, and that
information may be redacted for privacy reasons.
RESPONSE:
II.

10.

Documents Related to Produced Documents

Produce the "BHR Selling Guide 45673301" and the "PKS Module" referred to in
SN_Kemp_0167977.
RESPONSE:

11.

Produce the "Development of Metal/Metal Hip Resurfacing 45671702" referred to in
SN_Kemp_0167977.
RESPONSE:

12.

Produce the "Cost Effectiveness of Hip Resurfacing in Younger Adults in the US
45671705" referred to in SN_Kemp_0167977.
RESPONSE:

13.

Produce the "BHR Textbook-'Modern Hip Resurfacing', Derek McMinn" referred to in
SN_Kemp_0167977.
RESPONSE:

14.

Produce the "JBJS wear retrieval paper 71381403" referred to in SN_Kemp_0167977.
RESPONSE:

15.

Produce "MoM Questions & Answers 71381354" referred to in SN_Kemp_0167977
including any revisions to 71381354.
RESPONSE:
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16.

Produce the "KLEOS.md.com" website pages related to providing information and training
to surgeons using R3 and BHR devices. See SN_Kemp_0167977.
RESPONSE:

17.

Produce the "DVD-Rom BHR Surgical Technique 45671606" referred to in
SN_Kemp_0167977.
RESPONSE:

18.

Produce the "Bone Model 45674701" referred to in SN_Kemp_0167977.
RESPONSE:

19.

Produce the "BHR Wall Chart 45670610" referred to in SN_Kemp_0167977.
RESPONSE:

20.

Produce the "BHR Patient Display Bone Model 45674702" referred to in
SN_Kemp_0167977.
RESPONSE:

21.

Produce the "BHR Patient Handout" referred to in SN_Kemp_0167977.
RESPONSE:

22.

Produce all BHR and R3 documents "Available through Practice Enhancement POD"
referred to in SN_Kemp_0167977.
RESPONSE:

23.

Produce the "convertible [Bone] model" requested by Monte Clair Greer on behalf of
California Sales Rep Matt Scott, which has Synergy Stem samples that "fit into/onto the
bone model as modular pieces." See Hutchens(SN)-0106405.
RESPONSE:

24.

Produce the two BHR Bone Models "available on SAP" as shown in Hutchens(SN)0106033.
RESPONSE:

25.

Produce any parent or child emails related to the "BHR bone model" email chain, including
any replies. See Hutchens(SN)-0106033.
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RESPONSE:
26.

Produce any Bone Model that shows the Synergy Stem used with "metal-metal big head"
as requested by Dr. Barrack. See Hutchens(SN)-0040037.
RESPONSE:

27.

Produce any parent child emails related to SN_Kemp_0165525.
RESPONSE:

28.

For the period from January 1, 2007 to January 1, 2009, please produce any documents
referencing "Anatomic Heads" defined as "Resurfacing heads and Large Modular heads
for primary THR" distributed within the United States. SN_Kemp_0108282.
RESPONSE:

29.

For the period from January 2, 2009 to January 1, 2011, please produce any documents
referencing "Anatomic Heads" defined as "Resurfacing heads and Large Modular heads
for primary THR" distributed within the United States. SN_Kemp_0108282.
RESPONSE:

30.

Produce any documents related to the research of Hexavalent Chromium ion release from
Smith & Nephew MoM. See SN_Kemp_0043682.
RESPONSE:

31.

Produce documents related to the "aggressive test method to reproduce the worst clinical
edge wear/subluxation failures of MoM" developed for Smith & Nephew referred to in
SN_Kemp_0000676.
RESPONSE:

32.

Produce the "71381515 R3 Message BR US" referred to in Hutchens(SN)-0097317.
RESPONSE:

33.

Produce the "71381447T FOR TRAUMA REPS ONLY" referred to in Hutchens(SN)0097317.
RESPONSE:

34.

Produce the "45610502_Synergy Messaging brochure_Trauma" referred to in
Hutchens(SN)-0097317.
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RESPONSE:
35.

Produce the "45860505_Anthology Messaging/Selling Brochure" referred to in
Hutchens(SN)-0097317.
RESPONSE:

36.

Produce the "Hip Graphic" titled "Birm Hip Mod. Head/Synergy" referred to on the
"Convention Services-Meeting & Workshop Event Request Form." See Hutchens(SN)0093846.
RESPONSE:

37.

Produce the Bone Model "R3 Acrylic" referred to on the "Convention Services-Meeting &
Workshop Event Request Form." See Hutchens(SN)-0093846.
RESPONSE:

38.

Produce the Bone Model "Synergy Acrylic" referred to on the "Convention ServicesMeeting & Workshop Event Request Form." See Hutchens(SN)-0093846.
RESPONSE:

39.

Produce the "R3 Display" referred to on the "Convention Services-Meeting & Workshop
Event Request Form." See Hutchens(SN)-0093846.
RESPONSE:

40.

Produce the two product displays "Hip Primary (2)" referred to on the "Convention
Services-Meeting & Workshop Event Request Form." See Hutchens(SN)-0093846.
RESPONSE:

41.

Produce the "R3 Workshop" referred to on the "Convention Services-Meeting & Workshop
Event Request Form." See Hutchens(SN)-0093846.
RESPONSE:

42.

Produce the "Hip Graphic" titled "Birm Metal on Metal" referred to on the "Convention
Services-Meeting & Workshop Event Request Form." See Hutchens(SN)-0093846.
RESPONSE:
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43.

For the period from January 1, 2007 until January 1, 2009, please produce documents
related to the "Orange Crush" marketing program for Smith & Nephew metal on metal hip
implants. See Hutchens(SN)-0047031.
RESPONSE:

44.

For the period from January 1, 2009 until January 1, 2010, please produce documents
related to the "Orange Crush" marketing program for Smith & Nephew metal on metal hip
implants. See Hutchens(SN)-0047031.
RESPONSE:

45.

Produce the "new contract" between Smith & Nephew and Baylor Health Care System
"BHCS." See Anderson Exhibit 124.
RESPONSE:

46.

Produce the responses sent to Laura Teuton "about the metal liners... FDA approval.” See
Tommy Miller Exhibit 46.
RESPONSE:

47.

Produce any "Breakout" notes from all TM/DM meetings in 2009. See Bibb Exhibit 74.
RESPONSE:

48.

Produce any "Breakout" notes from all TM/DM meetings in 2010. See Bibb Exhibit 74.
RESPONSE:

49.

Produce any "Breakout" notes from all TM/DM meetings in 2011. See Bibb Exhibit 74.
RESPONSE:

50.

Produce any response that Walter Russell sent to Brian Childress regarding “corporate
position on BHR cup, LD MOM THA." See Hutchens(SN)-0150031.
RESPONSE:

51.

Produce any response that Walter Russell sent to Richard Schubert regarding the "corporate
position on BHR cup, LD MOM THA." See Hutchens(SN)-0150031.
RESPONSE:
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52.

Produce documents used to prepare, create or generate the Hemi Head Surgical
Technique/Assembly Instructions "45890101 Rev 0 0216-0401" See SN_Kemp_0001315.
RESPONSE:

53.

Produce documents related to the "newly designed trials" that Brian Childress referred to
in Hutchens(SN)-0139536.
RESPONSE:

54.

Produce any communications forwarding or attaching the specific version of the R3
Surgical Technique identified as "45940101" within the United States. See
PurePlay_Kemp-0000607.
RESPONSE:
III.

55.

Ad Hoc Reports

Produce any "Ad Hoc" request reports or data related to the BHMH that AOA NJRR
generated for Smith & Nephew in 2009. See SN_Kemp_0128838.
RESPONSE:

56.

Produce any "Ad Hoc" request reports or data related to the BHMH that AOA NJRR
generated Smith & Nephew in 2010. See SN_Kemp_0128838.
RESPONSE:

57.

Produce any "Ad Hoc" request reports or data related to the BHMH that AOA NJRR
generated for Smith & Nephew in 2011. See SN_Kemp_0128838.
RESPONSE:

58.

Produce any "Ad Hoc" request reports or data related to the BHMH that AOA NJRR
generated for Smith & Nephew in 2012. See SN_Kemp_0128838.
RESPONSE:

59.

Produce any "Ad Hoc" request reports or data related to the BHMH that AOA NJRR
generated for Smith & Nephew in 2013. See SN_Kemp_0128838.
RESPONSE:

60.

Produce any "Ad Hoc" request reports or data related to the BHMH that AOA NJRR
generated for Smith & Nephew in 2014. See SN_Kemp_0128838.
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RESPONSE:
61.

Produce any "Ad Hoc" request reports or data related to the BHMH that AOA NJRR
generated for Smith & Nephew in 2015. See SN_Kemp_0128838.
RESPONSE:

62.

Produce any "Ad Hoc" request reports or data related to the BHMH that AOA NJRR
generated for Smith & Nephew in 2016. See SN_Kemp_0128838.
RESPONSE:
Respectfully submitted,

LAW OFFICE OF KIP PETROFF
________/s/_Caio Formenti___
Kip A. Petroff
State Bar No. 15851800
Caio Formenti
State Bar No. 24104676
8150 N. Central Expressway, Suite 500
Dallas, Texas 75206
Telephone: (972) 294-7530
Fax: (972) 294-7530
Email: kpetroff@petroffassociates.com
Email: caio@kippetroff.com
ATTORNEYS FOR PLAINTIFFS
Certificate of Service
I HEREBY CERTIFY that on this the fourth day of January 2020, a true and correct copy
of the foregoing was served on the Defendants as follows:
Defendants Smith & Nephew, Inc., Brian Childress, and Neylu, Inc., via email to: Mr. Brian P.
Johnson, Ms. Leila D’Aquin, Mr. David O’Quinn, Ms. Kim Moore, Ms. Sarah Segrest-Jay, and
Ms. Kealy Sehic.
Defendant Richard D. Schubert, M.D, via email to: Mr. David Criss and Ms. Alexandra Sallade.
________/s/ ______________
Caio Formenti
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CAUSE NO. DC-18-08923
TRACY FLEMING and
NORMA EGEA

§
IN THE DISTRICT COURT OF
§
§
Plaintiffs,
§
§
vs.
§
DALLAS COUNTY, TEXAS
§
BRIAN CHILDRESS; NEYLU, INC.;
§
RICHARD D. SCHUBERT, M.D., and;
§
§
SMITH & NEPHEW, INC.,
§
Defendants.
§
192nd JUDICIAL DISTRICT
PLAINTIFF TRACY FLEMING’S FOURTH REQUESTS FOR PRODUCTION TO
DEFENDANT SMITH & NEPHEW, INC.
TO: DEFENDANT SMITH & NEPHEW, INC., through its attorney of record, Mr. Brian
Johnson, at Johnson, Trent, West & Taylor, L.L.P., 919 Milam Street, Suite 1500, Houston,
Texas 77002.
Pursuant to Texas Rule of Civil Procedure 196, Plaintiff TRACY FLEMING requests
that YOU produce for inspection and copying the documents and other tangible items listed
below if they are in your actual or constructive possession, custody, or control. Pursuant to Texas
Rule of Civil Procedure 196.2(a), please produce them at the Law Office of Kip Petroff, 8150 N.
Central Expressway, Suite 500, Dallas, Texas 75206 within thirty-one (31) days from the date on
which this Request is served.
INSTRUCTIONS
DEFENDANT is requested to produce these documents in the order in which they are
kept in DEFENDANT’S files or in an order in which they correspond with the individual
categories in the following requests. DEFENDANT is also requested to produce attachments,
enclosures, and appendices if such exist along with the original documents in DEFENDANT’S
business record files. For all written communications, please produce all preceding and
succeeding communications. A request for documents or other tangible things includes all
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EXHIBIT "E"

electronically stored information and similar electronic or magnetic data, including deleted
items.
DEFENDANT is respectfully reminded that Tex. R. Civ. P. 196.2(b) requires an
individual response “with respect to each item or category of items” requested below. Pursuant
to Tex. R. Civ. P. 196.3(c), DEFENDANT is requested to produce these documents in the order
in which they are kept in DEFENDANT’S files or organize them and label them to correspond
with the individual categories in the following requests. DEFENDANT is requested to produce
the documents, tangible things, videos, DVDs, recordings, and other data compilations that are in
the DEFENDANT’S actual or constructive possession, custody, or control for inspection or
photocopying no later than the first business day after the expiration of thirty days after the date
you receive this document. Plaintiff does not seek sensitive personally identifiable information
about other patients who have suffered injuries from or made complaints about YOUR products,
and YOU may redact sensitive personally identifiable information that would identify those
patients.
DEFENDANT is requested to state objections and assert privileges as required and, as
appropriate, state that: (1) production, inspection, or other requested action will be permitted as
requested; (2) the requested items are being served on the requesting party with the response; (3)
production, inspection, or other requested action will take place at a specified time and place, if
the responding party is objecting to the time and place of production; or (4) no items have been
identified—after a diligent search—that are responsive to the request. TEX. R. CIV. P. 196.2(b). If
DEFENDANT objects, DEFENDANT is requested to state “the extent to which the party is
refusing to comply with the request.” TEX. R. CIV. P. 193.2(b).
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These discovery requests are to be considered as continuing, and the DEFENDANT is
requested to provide any additional information that the DEFENDANT, or any other person acting
on the DEFENDANT’S behalf, hereafter may obtain which will augment or otherwise modify any
of the DEFENDANT’S responses. Supplemental responses must be served upon the undersigned
reasonably promptly after receipt of any such information.
The numbered “Sections” below are for the convenience of counsel and the Court, if
necessary, and should not be considered a descriptive part of the Discovery Requests that follow
that heading.
Definitions
A.

The term, “DEFENDANT” shall mean Smith & Nephew, Inc., as well as any agents,
affiliates, subsidiaries, or parent companies of that entity.

B.

The term “DOCUMENT(S)” means all handwritten, printed, photo-stat, recorded,
written, graphic, photographic, magnetic, or electronic matter (including, without
limitation, audio and/or video recordings, electronic mail and material for computer use),
including all original and duplicates, as defined in the Texas Code of Civil Procedure and
includes the original or a copy of handwriting, typewriting, printing and every other
means of recording upon any tangible thing and form of communicating or representation
including computer hard disks, letters, words, pictures, sounds, or symbols or
combinations of them.

C.

The term, “Payments” shall include any and all compensation or remuneration paid to or
for the benefit of the payee, including but not limited to payments and reimbursements
for personal or professional services, any type of securities, registered or unregistered,
meals, entertainment, travel, gifts, grants, honoraria, charitable contributions, donations,
sponsorships, research grants, clinical studies, professional meetings, product training,
medical education, research funding, product development services, in-kind services
(e.g., use of aircraft), advertising, promotion, and marketing expenses or support, and
royalties or other payments for transfer of documented intellectual property.

D.

The term, “Smith & Nephew” shall mean and refer to Smith & Nephew, Inc., Smith &
Nephew plc, and Smith & Nephew Orthopaedics, Ltd., as well as any employee, agent,
affiliate, parent company, or subsidiary of those companies.

E.

The term, “YOU”, “YOURS”, and “YOUR” shall mean Smith & Nephew, Inc., as well
as any agents, affiliates, subsidiaries, or parent companies of that entity.
I.

Clinical Studies and BHR Safety Survey
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1.

Produce any responses that Cheryl Cobb sent to Jonette Foy’s email dated Monday June
16, 2008 at 6:11 PM. See SN_Kemp_0001148-0001152.
RESPONSE:

2.

Produce any communications that any Smith & Nephew employees sent to Jonette Foy
regarding the “G06060104” “study” related to “anticipated and unanticipated events” as
discussed in SN_Kemp_0001148-0001152.
RESPONSE:

3.

Produce any communications that any Smith & Nephew employees sent to Jonette Foy
regarding the “S006” “study” related to “anticipated and unanticipated events” as
discussed in SN_Kemp_0001148-0001152.
RESPONSE:

4.

Produce any communications “not just limited to on-label use” that any Smith & Nephew
employees sent to Jonette Foy regarding the “G06060104” “study” related to “adverse
information that may affect the risk analysis” as discussed in SN_Kemp_00011480001152.
RESPONSE:

5.

Produce any communications, “not just limited to on-label use” that any Smith &
Nephew employees sent to Jonette Foy regarding the “S006” “study” related to “adverse
information that may affect the risk analysis” as discussed in SN_Kemp_00011480001152.
RESPONSE:

6.

Produce any “articles published from data collected from…” the “G06060104” “study”
as discussed in SN_Kemp_0001148-0001152.
RESPONSE:

7.

Produce any “articles published from data collected from…” the “S006” “study” as
discussed in SN_Kemp_0001148-0001152.
RESPONSE:

8.

Produce any communications that any Smith & Nephew employees sent to Jonette Foy
regarding the “G060104” “study” related to “New risk analysis” as discussed in
SN_Kemp_0001148-0001152.
RESPONSE:
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9.

Produce any communications that any Smith & Nephew employees sent to Jonette Foy
regarding the “S006” “study” related to “New risk analysis” as discussed in
SN_Kemp_0001148-0001152.
RESPONSE:

10.

Produce the email from Joan Overhauser to Cheryl Cobb paraphrased by Cheryl Cobb in
SN_Kemp_0001148-0001152 as stating that “[Cheryl Cobb] should not do the study.”
RESPONSE:

11.

Produce any communications between Cheryl Cobb and Joan Overhauser regarding the
Department of Justice’s “Monitoring” causing delays in the patient enrollment process
for the “G060104” study, as discussed in SN_Kemp_0001148-0001152.
RESPONSE:

12.

Produce any communications between Cheryl Cobb and Candi Langmaid regarding the
Department of Justice’s “Monitoring” causing delays in the patient enrollment process
for the “G060104” study, as discussed in SN_Kemp_0001148-0001152.
RESPONSE:

13.

Produce any communications between Cheryl Cobb and Lisa Short regarding the
Department of Justice’s “Monitoring” causing delays to the “G060104” study’s patient
enrollment process as discussed in SN_Kemp_0001148-0001152.
RESPONSE:

14.

Produce any communications between Joan Overhauser and Candi Langmaid regarding
the Department of Justice’s “Monitoring” causing delays to the “G060104” study’s
patient enrollment process as discussed in SN_Kemp_0001148-0001152.
RESPONSE:

15.

Produce any communications between Joan Overhauser and “Lisa” regarding the
Department of Justice’s “Monitoring” causing delays to the “G060104” study’s patient
enrollment process as discussed in SN_Kemp_0001148-0001152.
RESPONSE:

16.

Produce any communications between Cheryl Cobb and Peter Heeckt regarding the
Department of Justice’s “Monitoring” causing delays to the “G060104” study’s patient
enrollment process as discussed in SN_Kemp_0001148-0001152.
RESPONSE:
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17.

Produce any communications between Joan Overhauser and Peter Heeckt regarding the
Department of Justice’s “Monitoring” causing delays to the “G060104” study’s patient
enrollment process as discussed in SN_Kemp_0001148-0001152.
RESPONSE:

18.

Produce any communications between “Lisa” and Peter Heeckt regarding the Department
of Justice’s “Monitoring” causing delays to the “G060104” study’s patient enrollment
process as discussed in SN_Kemp_0001148-0001152.
RESPONSE:

19.

Produce any communications between Candi Langmaid and Peter Heeckt regarding the
Department of Justice’s “Monitoring” causing delays to the “G060104” study’s patient
enrollment process as discussed in SN_Kemp_0001148-0001152.
RESPONSE:

20.

Produce any communications between Cheryl Cobb and Mark Waugh regarding “IDE
contracts” for the G060104 study sent during the years 2006-2011 as discussed in
SN_Kemp_0001148-0001152.
RESPONSE:

21.

Produce any communications between Cheryl Cobb and Joan Overhauser regarding “IDE
contracts” for the G060104 study sent during the years 2006-2011 as discussed in
SN_Kemp_0001148-0001152.
RESPONSE:

22.

Produce any communications between Cheryl Cobb and Cheryl Smith regarding “IDE
contracts” for the G060104 study sent during the years 2006-2011 as discussed in
SN_Kemp_0001148-0001152.
RESPONSE:

23.

Produce any communications from Cheryl Cobb “asking others to ask Joan [Overhauser]
questions” related to the G060104 study sent during the years 2006-2011 as discussed in
SN_Kemp_0001148-0001152.
RESPONSE:

24.

Produce any documents or communications related to “[t]he incorrect statistical
information… provided to IRBs globally” referred to in SN_Kemp_0001148-0001152.
RESPONSE:

25.

Produce any documents or communications related to “the AUS IRB… tearing the
application apart” as discussed in SN_Kemp_0001148-0001152.
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RESPONSE:
26.

Produce any communications by Peter Heeckt to other Smith & Nephew employees
regarding the drafting of the G060104 2008 Annual Report as discussed in
SN_Kemp_0001148-0001152.
RESPONSE:

27.

Produce any documents or communications used to schedule the “meeting on
[G060104]” referred to in SN_Kemp_0001148-0001152.
RESPONSE:

28.

Produce any agendas created for the meeting on the G060104 study referred to
SN_Kemp_0001148-0001152.
RESPONSE:

29.

Produce any minutes of the meeting on the G060104 study that was referred to
SN_Kemp_0001148-0001152.
RESPONSE:

30.

Produce any responses that Peter Heeckt sent to anyone in response to
SN_Kemp_0001148-0001152.
RESPONSE:

31.

Produce any communications from Peter Heeckt in 2008 related to the subject matter of
SN_Kemp_0001148-0001152.
RESPONSE:

32.

Produce any communications from Cheryl Cobb related to the subject matter of
SN_Kemp_0001148-0001152.
RESPONSE:

33.

Produce any communications between Peter Heeckt and Cheryl Smith in 2008 regarding
G060104. See SN_Kemp_0001148-0001152.
RESPONSE:

34.

Produce any communications between Peter Heeckt and Jackie Turner-Bates in 2008
regarding G060104 as discussed in SN_Kemp_0001148-0001152.
RESPONSE:

PLAINTIFF TRACY FLEMING’S
FOURTH REQUEST FOR PRODUCTION TO SMITH & NEPHEW

PAGE 7

35.

Produce documents related to the “contractual delays associated with Department of
Justice Monitoring” referred to in the 2008 Annual Report for G060104. See
Smith&Nephew_Fleming-0014258.
RESPONSE:

36.

Please produce a complete Annual Report for G060104 that was submitted to the FDA in
2010. See SN_Kemp_0231971.
RESPONSE:

37.

Produce any documents showing any IRB application that was submitted for Dr. Richard
Schubert’s participation in the BHR Safety Survey as discussed in Kirby-000196.
RESPONSE:

38.

Produce documents showing payments to surgeons for assisting with obtaining IRB
Approval for the BHR Safety Survey.
RESPONSE:

39.

Produce any communications regarding IRB approval at Baylor University Medical
Center for Dr. Schubert’s participation in the BHR Safety Survey as discussed in Kirby000196.
RESPONSE:

40.

Produce any communications regarding IRB approval at Baylor University Medical
Center for any surgeon’s participation in the BHR Safety Survey as discussed in Kirby000196.
RESPONSE:

41.

Produce the IRB Application submitted to allow Dr. Richard Schubert to participate in
the BHR Safety Survey study at Baylor University Medical Center as discussed in
Kirby-000196.
RESPONSE:

42.

Produce any documents showing IRB approval for allowing Dr. Richard Schubert to
participate in the BHR Safety Study as discussed in Kirby-000196.
RESPONSE:

43.

Produce any documents related to the lack of IRB approval for Dr. Kurt Rathjen’s
participation in the BHR Safety Survey study as discussed in Smith&Nephew_Fleming0009742.
RESPONSE:
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44.

Produce the Patient Consent forms used to obtain the consent of Dr. Richard Schubert’s
patients for participation in the BHR Safety Survey at Baylor University Medical Center
as discussed in Kirby-000196.
RESPONSE:

45.

Produce any communications that YOU sent to or received from Dr. Jay Mabrey
regarding BHR approval from 2006-2009.
RESPONSE:

46.

Produce any communications that YOU sent to or received from Jay Mabrey regarding
the BHR Safety Survey from 2006-2009.
RESPONSE:

47.

Produce any communications that YOU sent to or received from Jay Mabrey regarding
IRB approval for the IDE study G060104 of the BH Modular Hip System at Baylor
University Medical Center. See Smith&Nephew_Fleming-0025909.
RESPONSE:

48.

Produce any communications that YOU sent to or received from Jay Mabrey regarding
Baylor University Medical Center being a BHR “Center of Excellence” in 2005. See
SN_Kemp_0261556.
RESPONSE:
II.

49.

BHR Launch Event Documents

Produce any documents (including PowerPoint presentations) prepared for or used in the
“BHR Launch Meeting- A Hands on Experience” course that took place on “Saturday
June 17, 2006” for the scheduled event “Welcome address” led by “Scott Flora (Brian
Austin)” as discussed in Bogk-0000171.
RESPONSE:

50.

Produce any documents (including PowerPoint presentations) prepared for or used in the
“BHR Launch Meeting- A Hands on Experience” course that took place on “Saturday
June 17, 2006” for the scheduled event “Lecture: Overview of the BHR Surgical
Technique” led by “Mr. Derek McMinn” as discussed in Bogk-0000171.
RESPONSE:

51.

Produce any documents (including PowerPoint presentations) prepared for or used in the
“BHR Launch Meeting- A Hands on Experience” course that took place on “Saturday
June 17, 2006” for the scheduled event “Lecture: Tips and Tricks for BHR Surgery” led
by “Mr. Ronan Treacy” as discussed in Bogk-0000171.
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RESPONSE:
52.

Produce any documents (including PowerPoint presentations) prepared for or used in the
“BHR Launch Meeting- A Hands on Experience” course that took place on “Saturday
June 17, 2006” for the scheduled event “BHR Patient Selection Criteria and Pre-operative
templating” led by “Dr. Jim Powell” as discussed in Bogk-0000171.
RESPONSE:

53.

Produce any documents (including PowerPoint presentations) prepared for or used in the
“BHR Launch Meeting- A Hands on Experience” course that took place on “Saturday
June 17, 2006” for the scheduled event “BHR Clinical Case Overviews” led by “Mr.
James MacKenzie” as discussed in Bogk-0000171.
RESPONSE:

54.

Produce any documents (including PowerPoint presentations) prepared for or used in the
“BHR Launch Meeting- A Hands on Experience” course that took place on “Saturday
June 17, 2006” for the scheduled event “Faculty Panel Discussion” moderated by “Mr.
Derek McMinn” as discussed in Bogk-0000171.
RESPONSE:

55.

Produce any documents (including PowerPoint presentations) prepared for or used in the
“BHR Launch Meeting- A Hands on Experience” course that took place on “Saturday
June 17, 2006” for the scheduled event “Group 1 - BHR Cadaver Session” as discussed in
Bogk-0000171.
RESPONSE:

56.

Produce any documents (including PowerPoint presentations) prepared for or used in the
“BHR Launch Meeting- A Hands on Experience” course that took place on “Saturday
June 17, 2006” for the scheduled event “Group 2 - Sawbones and Templating Session” as
discussed in Bogk-0000171.
RESPONSE:

57.

Produce any documents (including PowerPoint presentations) prepared for or used in the
“BHR Launch Meeting- A Hands on Experience” course that took place on “Saturday
June 17, 2006” for the scheduled event “Group 2 - Practice Enhancement Overview” led
by “Mr. Andrew Burns” as discussed in Bogk-0000171.
RESPONSE:

58.

Produce any documents (including PowerPoint presentations) prepared for or used in the
“BHR Launch Meeting- A Hands on Experience” course that took place on “Saturday
June 17, 2006” for the scheduled event “Media Training” led by “Victor Rocha” as
discussed in Bogk-0000171.
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RESPONSE:
59.

Produce any documents (including PowerPoint presentations) prepared for or used in the
“BHR Launch Meeting- A Hands on Experience” course that took place on “Saturday
June 17, 2006” for the scheduled event “Group 2- BHR Cadaver Session” as discussed in
Bogk-0000171.
RESPONSE:

60.

Produce any documents (including PowerPoint presentations) prepared for or used in the
“BHR Launch Meeting- A Hands on Experience” course that took place on “Saturday
June 17, 2006” for the scheduled event “Group 1- Sawbones and Templating Session” as
discussed in Bogk-0000171.
RESPONSE:

61.

Produce any documents (including PowerPoint presentations) prepared for or used in the
“BHR Launch Meeting- A Hands on Experience” course that took place on “Saturday
June 17, 2006” for the scheduled event “Group 1- Practice Enhancement Overview” led
by “Mr. Andrew Burns” as discussed in Bogk-0000171.
RESPONSE:

62.

Produce any documents (including PowerPoint presentations) prepared for or used in the
“BHR Launch Meeting- A Hands on Experience” course that took place on “Saturday
June 17, 2006” for the scheduled event “Media Training” led by “Victor Rocha” as
discussed in Bogk-0000171.
RESPONSE:
III.

63.

“OFF-LABEL PROMOTION C120 MODULE 2”

Produce a copy of “S N’s policy” that “requires strict adherence to this law”, as referred
to on page SN_Kemp_0282936 of SN_Kemp_0282934.
RESPONSE:

64.

Produce a copy of the “presentation email” that is referred to on page
SN_Kemp_0282936 of SN_Kemp_0282934.
RESPONSE:

65.

Produce any record, log, or other compendium of phone calls “about off-label use” that
were placed to Dr. Peter Heeckt as referred to on page SN_Kemp_0282941 of
SN_Kemp_0282934.
RESPONSE:
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66.

Produce any record, log, or other compendium of phone calls “suspected off-label
promotions” that were placed to Les Sprinkle, Sr. VP of RA, QA, CA as referred to on
page SN_Kemp_0282942 of SN_Kemp_0282934.
RESPONSE:

67.

Produce any record, log, report, or other compendium of investigative findings from the
“internal investigations team” that investigated any “suspected off-label promotions”
referred to on page SN_Kemp_0282942 of SN_Kemp_0282934.
RESPONSE:

68.

Produce a copy of “all relevant laws and regulations” that the Sales Rep Defendants were
“responsible for being familiar with,” as referred to on page SN_Kemp_0282943 of
SN_Kemp_0282934.
RESPONSE:

69.

Produce a copy of “S N’s Off-label Promotion Policy” that was “attached to the
presentation email”, as referred to on page SN_Kemp_0282936 of SN_Kemp_0282934.
RESPONSE:

70.

Produce a copy of “S N’s Off-label Promotion Policy” that was in effect in October 2006,
as referred to on page SN_Kemp_0282936 of SN_Kemp_0282934.
RESPONSE:
IV.

71.

“ONLINE TRAINING MODULE FOR THE BHR SYSTEM”

Produce a copy of the “BHR sales brochure” that is referred to on page
SN_Kemp_0282764 of the online training module for the BHR that was produced as
SN_Kemp_0282753.
RESPONSE:

72.

Produce a copy of the “2008 Australian Registry results sales sheet” that is referred to on
page SN_Kemp_0282764 of the online training module for the BHR that was produced
as SN_Kemp_0282753.
RESPONSE:

73.

Produce a copy of the “BHR Messaging Brochure and accompanying Selling Guide” that
are referred to on page SN_Kemp_0282762 and SN_Kemp_0282764 of the online
training module for the BHR that was produced as SN_Kemp_0282753.
RESPONSE:
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74.

Produce a copy of the paper “Development of Metal on Metal Hip Resurfacing” that is
referred to on page SN_Kemp_0282771 of the online training module for the BHR that
was produced as SN_Kemp_0282753.
RESPONSE:

75.

Produce a copy of the “forensic study of past metal-on-metal devices” that is referred to
on page SN_Kemp_0282755 of the online training module for the BHR that was
produced as SN_Kemp_0282753.
RESPONSE:

76.

Produce a copy of the “studies” that “show that bone density improves after implantation
of BHR compared to implantation of a stemmed device” as referred to on page
SN_Kemp_0282759 of the online training module for the BHR that was produced as
SN_Kemp_0282753.
RESPONSE:

77.

Produce any updated version of the online training module for the BHR that was
produced as SN_Kemp_0282753.
RESPONSE:
V.

78.

“ONLINE MODULE FOR THE R3 ACETABULAR SYSTEM”

Produce the “written selling guide” that was a companion to the “online module for the
R3 Acetabular System “R3think your options” selling guide that was produced as
SN_Kemp_0282855.
RESPONSE:

79.

Produce the “R3think your options” brochure that was a companion to the “online
module for the R3 Acetabular System “R3think your options” selling guide that was
produced as SN_Kemp_0282855.
RESPONSE:

80.

Produce the “R3think your options” brochure that was a companion to the “online
module for the R3 Acetabular System “R3think your options” selling guide that was
produced as SN_Kemp_0282855.
RESPONSE:

81.

Produce the “R3think your options” brochure that was a companion to the “online
module for the R3 Acetabular System “R3think your options” selling guide that was
produced as SN_Kemp_0282855.
RESPONSE:
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82.

Produce any outlines describing the sales process taught in “live Sales Academy classes”
mentioned on page SN_Kemp_0282860 of the “online module for the R3 Acetabular
System “R3think your options” selling guide that was produced as SN_Kemp_0282855.
RESPONSE:

83.

Produce any records showing when Brian Childress attended any “live Sales Academy
classes” mentioned on page SN_Kemp_0282860 of the “online module for the R3
Acetabular System “R3think your options” selling guide that was produced as
SN_Kemp_0282855.
RESPONSE:

84.

Produce any records showing when Brian Childress attended any “live Sales Academy
classes” mentioned on page SN_Kemp_0282860 of the “online module for the R3
Acetabular System “R3think your options” selling guide that was produced as
SN_Kemp_0282855.
RESPONSE:

85.

Produce a version of page SN_Kemp_0282858 that contains legible print in the right side
of the top frame. (Note: this page is part of the “online module for the R3 Acetabular
System “R3think your options” selling guide that was produced as SN_Kemp_0282855).
RESPONSE:

86.

Produce a version of page SN_Kemp_0282859 which contains legible print in the lower
middle section of the top frame. (Note: this page is part of the “online module for the R3
Acetabular System “R3think your options” selling guide that was produced as
SN_Kemp_0282855).
RESPONSE:

87.

Produce a version of page SN_Kemp_0282861 which contains legible print in the right
side section of the top frame. (Note: this page is part of the “online module for the R3
Acetabular System “R3think your options” selling guide that was produced as
SN_Kemp_0282855).
RESPONSE:

88.

Produce a version of page SN_Kemp_0282866 which contains legible print in the right
side top section of the top frame. (Note: this page is part of the “online module for the R3
Acetabular System “R3think your options” selling guide that was produced as
SN_Kemp_0282855).
RESPONSE:
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89.

Produce a version of page SN_Kemp_0282867 which contains legible print in the right
side top section of the top frame. (Note: this page is part of the “online module for the R3
Acetabular System “R3think your options” selling guide that was produced as
SN_Kemp_0282855).
RESPONSE:

90.

Produce a version of page SN_Kemp_0282868 which contains legible print in the right
side top section of the top frame. (Note: this page is part of the “online module for the R3
Acetabular System “R3think your options” selling guide that was produced as
SN_Kemp_0282855).
RESPONSE:

91.

Produce a version of page SN_Kemp_0282869 which contains legible print in the right
side section of the top frame. (Note: this page is part of the “online module for the R3
Acetabular System “R3think your options” selling guide that was produced as
SN_Kemp_0282855).
RESPONSE:

92.

Produce a version of page SN_Kemp_0282870 which contains legible print in the right
side section of the top frame. (Note: this page is part of the “online module for the R3
Acetabular System “R3think your options” selling guide that was produced as
SN_Kemp_0282855).
RESPONSE:

93.

Produce any updated versions of the “online module for the R3 Acetabular System
“R3think your options” selling guide that was produced as SN_Kemp_0282855.
RESPONSE:

94.

Produce a version of page SN_Kemp_0282871 which contains legible print in the bottom
side section of the top frame. (Note: this page is part of the “online module for the R3
Acetabular System “R3think your options” selling guide that was produced as
SN_Kemp_0282855).
RESPONSE:

95.

Produce a version of page SN_Kemp_0282872 which contains legible print in the right
side section of the top frame. (Note: this page is part of the “online module for the R3
Acetabular System “R3think your options” selling guide that was produced as
SN_Kemp_0282855).
RESPONSE:
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96.

Produce a version of page SN_Kemp_0282873 which contains legible print in the right
side section of the top frame. (Note: this page is part of the “online module for the R3
Acetabular System “R3think your options” selling guide that was produced as
SN_Kemp_0282855).
RESPONSE:

97.

Produce a version of page SN_Kemp_0282873 which contains legible print in the right
side section of the top frame. (Note: this page is part of the “online module for the R3
Acetabular System “R3think your options” selling guide that was produced as
SN_Kemp_0282855).
RESPONSE:

98.

Produce a version of page SN_Kemp_0282875 which contains legible print in the right
side section of the top frame. (Note: this page is part of the “online module for the R3
Acetabular System “R3think your options” selling guide that was produced as
SN_Kemp_0282855).
RESPONSE:

99.

Produce a version of page SN_Kemp_0282876 which contains legible print in the right
side section of the top frame. (Note: this page is part of the “online module for the R3
Acetabular System “R3think your options” selling guide that was produced as
SN_Kemp_0282855).
RESPONSE:
VII.

100.

“ONLINE MODULE FOR THE R3 ACETABULAR SYSTEM SURGICAL
TECHNIQUE”

Produce the “R3think your options messaging module” that was a companion to the
“online module for the R3 Acetabular System Surgical Technique” that was produced as
SN_Kemp_0282844.
RESPONSE:

101.

Produce the “Selling Guide module” that was a companion to the “online module for the
R3 Acetabular System Surgical Technique” that was produced as SN_Kemp_0282844.
RESPONSE:

102.

Produce a version of page SN_Kemp_0282845 that contains legible print in the right side
of the top frame. (Note: this page is part of the “online module for the R3 Acetabular
System Surgical Technique” that was produced as SN_Kemp_0282844).
RESPONSE:
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103.

Produce a version of page SN_Kemp_0282852 that contains legible print in the middle
side of the top frame. (Note: this page is part of the “online module for the R3 Acetabular
System Surgical Technique” that was produced as SN_Kemp_0282844).
RESPONSE:

104.

Produce any updated versions of the “online module for the R3 Acetabular System
Surgical Technique” that was produced as SN_Kemp_0282844.
RESPONSE:
VIII. “SYNERGY HIP ONE FOR ALL SYNERGY SELLING GUIDE”

105.

Produce the “one for all brochure” that is mentioned in the “Synergy Hip One for all
Selling Guide Quiz” that was produced as SN_Kemp_0282878.
RESPONSE:

106.

Produce the “selling guide” that is mentioned in question # 3 of the “Synergy Hip One for
all Selling Guide Quiz” that was produced as SN_Kemp_0282878.
RESPONSE:

107.

Produce the “Selling Guide” that is mentioned in question # 1 of the “Synergy Hip One
for all Selling Guide Quiz” that was produced as SN_Kemp_0282878.
RESPONSE:

108.

Produce any emails sent to Brian Childress regarding the 2007 edition of the Journal of
Arthroplasty that is mentioned in question # 9 of the “Synergy Hip One for all Selling
Guide Quiz” that was produced as SN_Kemp_0282878.
RESPONSE:

109.

Produce the Bourne and Rorabeck paper that is mentioned in question # 12 of the
“Synergy Hip One for all Selling Guide Quiz” that was produced as
SN_Kemp_0282878.
RESPONSE:

110.

Produce any emails sent to Brian Childress regarding the Bourne and Rorabeck paper that
is mentioned in question # 12 of the “Synergy Hip One for all Selling Guide Quiz” that
was produced as SN_Kemp_0282878.
RESPONSE:
Respectfully submitted,
LAW OFFICE OF KIP PETROFF
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________/s/_Caio Formenti___
Kip A. Petroff
State Bar No. 15851800
Caio Formenti
State Bar No. 24104676
8150 North Central Expressway, Suite 500
Dallas, Texas 75206
Telephone: (972) 294-7530
Fax: (972) 294-7530
kpetroff@petroffassociates.com
caio@kippetroff.com
ATTORNEYS FOR PLAINTIFFS
Certificate of Service
I HEREBY CERTIFY that on this the tenth day of February, 2020, a true and correct
copy of the foregoing was served on the Defendants by email as follows:
Defendants Smith & Nephew, Inc., Brian Childress and Neylu, Inc. to: Mr. Brian P. Johnson,
Ms. Leila D’Aquin, Mr. David O’Quinn, Ms. Sarah Segrest-Jay, Mr. Douglas Moore, and Ms.
Kealy Sehic.
Defendant Richard D. Schubert, M.D., to: Mr. David Criss and Ms. Alexandra Sallade.
________/s/ ______________
Caio Formenti
989206.1-03112020
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CAUSE NO. DC-18-08923
IN THE DISTRICT COURT OF

TRACY FLEMING and
NORMA EGEA
Plaintiffs,

§
DALLAS COUNTY, TEXAS

vs.
BRIAN CHILDRESS; NEYLU, INC.;
RICHARD D. SCHUBERT, M.D., and;
SMITH & NEPHEW,INC.

192" JUDICIAL DISTRICT

Defendants.

PLAINTIFF NORMA EGEA'S FIRST REQUESTS FOR PRODUCTION TO
DEFENDANT SMITH & NEPHEW, INC.
TO: DEFENDANT SMITH & NEPHEW, INC., by and through its registered agent, CT
Corporation System, 1999 Bryan St 4900, Dallas, TX 75201.
Pursuant to Texas Rule of Civil Procedure 196, Plaintiff NORMA EGEA requests that
YOU produce for inspection and copying the documents and other tangible items listed below if
they are in your actual or Constructive possession, custody, or co' ntrol. Pursuant to Texas Rule of
Civil Procedure 196.2(a), please produce them at the Law Office of Kip Petroff, 10440 N. Central
Expressway, Suite 1540, Dallas, Texas 75231 within fifty (50) days from the date on which this
Request is served.
'INSTRUCTIONS
' Defendant is requested to produce these documents in searchable .pdf format (unless
production as a .pdf file would not be reasonably usable) as well as in the order in which they are
•. •
,
kept in Defendant's files or in an ord.er in Which they correspond With•the individual categories in
•.•
the following requests.. .Defendant is also. requested to produce attachments, enclosures, and
appendices if such exist along with the original documents in Defendant's business record files.
The association between :an.attactiment and the document it is attached to in the ordinary course
of business should be. preserved. For all written communications, please produce all preceding and
PL. N. EC_;EA''S FIR'S'T REQUEST Pb-Fil PROD. TO SMITH &NEPHEW
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EXHIBIT "F"

succeeding communications. A request for documents or other tangible things includes all
electronically stored information and similar electronic or magnetic data, including deleted items.
Plaintiff is not demanding the production of metadata for any of these documents at this time, but
Plaintiff expressly reserves the right to request production of metadata sometime in the future for
particular documents as needed.
: •
Defendant is respectfully reminded that Tex. R. Civ. P. 196.2(b) requires an individual
response "with respect to each item or category of items" requested below. Pursuant to Tex. R.
Civ. P. 196.3(c), Defendant is requested to produce these documents in the order in which they are
kept in Defendant's files or organize them and label them to correspond with the individual
categories in the following requests. Defendant is requested to produce the documents, tangible
things, videos, DVDs, recordings, and other data compilations that are in the Defendant's actual or
constructive possession; custody; or control. for inspection or photocopying no later than the first
business day after the. expiration of fifty days after the date you receive this document. Plaintiff
does not seek 'sensitive. personally identifiable information about other patients who have suffered
injuries from or made complaints about YOUR products, and YOU may redact sensitive personally
identifiable. information, that would identify those patients.
Defendant is requested, to state 'objections and assert privileges as required and, as
appropriate, state that: (I) production, inspection, or other requested action will be permitted as
requested; (2).the requested items are-being served on the requesting party, with the response; (3)
production, inspection, or other requested actipn.will take place at a specified time and place, if
the responding-party is.objecting to, the time pld place of production; or (4) no items have been
identified—after *a diligent.search—that are responsive. to the request. TEX. R. Civ. P. 96.2(6). If
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Defendant objects, Defendant is requested to state "the extent to which the party is refusing to
.

•

comply with the request." TEX. R. CR/. P. 193.2(b).
These discovery requests are to be considered as continuing, and the Defendants are requested
to provide any additional information that the Defendants, or any other person acting on the
• •

•

Defendants' behalf, hereafter may obtain which will augment or otherwise modify any of the
•

Defendants' responses. Supplemental responses must be served upon the undersigned reasonably
promptly after receipt of any such information.
The numbered "Sections" below are for the convenience of counsel and the Court, if
necessary, and should not be considered a descriptive part of the Discovery Requests that follow that
heading.
Definitions

A.

The term, "BUR Acetabular Cup" shall mean and refer to the acetabular cup approved
by PMA P040013.

B.

The term, "Birmingham Hip Resurfacing System" shall mean and refer to the Smith &
Nephew hip resurfacing device that was approved by PMA P040033.

C.

The term, "Box Label" shall mean the written document called that on the "Label
Verification System-Scan Report" that is attached as Exhibit B. (see Kirby-0019187).

D.

The term, "Business Condition Report" means documents with that name that were
produced in other Smith & Nephew hip cases. An example of such a document is
Hutchens(SN)-0054116.

E.

The term, "Chartstick" shall mean the written document Called that on the "Label
Verification System-Scan Report" that is attached as Exhibit B. (see Kirby-0019187).

F.

The term, "DEFENDANT" shall mean Smith & Nephew, Inc., as well as any agents,
affiliates, subsidiaries, or parent companies of that entity.

G.

The term, "Device Components" shall mean and refer to the combination of parts used in
plaintiffs surgery as shown on Exhibit A.

H.

The term "DOCUMENT(S)" means all handwritten, printed, photo-stat, recorded, written,
graphic, photographic, magnetic, or electronic matter (including, without limitation, audio
and/or video recordings, electronic, mail and material thr computer use), including all
original and duplicates, as defined in the Texas Code of Civil Procedure and includes the
original or a copy of handwriting, typewriting, printing and every other means of recording
upon any tangible thing and form of communicating or representation including computer
hard disks, letters, words, pictures, sounds, or symbols or combinations of them.
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I.

The term, "Dr. Schubert's 'smoldering problem' email" shall mean the email he sent to
Brian Childress on June 12, 2011. A copy of this email is attached as Exhibit C for clarity.

J.

The term, ."IFU. Insert" shall mean the *written document called that on the "Label
Verification System-SCan Report" that is attached as Exhibit B. (see Kirby-0019187).

K.

The term, "Label Verification System-Scan RcpOrt" shall mean and refer to any
document used to verify the counts for each lot for the Box Label, TFU insert, Chartstick,
and Tyvek for each part implanted in the Plaintiff on the date of plaintiff's hip implant
siniery, as shown on the attached operative report and product labels in Exhibit A. This
shall .include any such report for each part, including but not limited to any report called
"Label Verification System-Scan Report," an example of which can be found in Kirby0019187. A redacted copy of Kirby-0019187 is attached for your convenience as Exhibit
B.

L.

The term, "Modular Femoral Head" shall mean and refer to the device called that on Exhibit
A.

M.

The term, "Metal Liner" is the Smith & Nephew device approved by PMA Supplemental
Application P040033 S006.

I.

The term, "Net Sales Reports" shall mean and refer to reports by that name used in
tracking prescribing behavior of customers. See Hutchens (SN)-00150021, attached as
Exhibit D.

N.

The term, "Orange Crush" refers tp a ,F.,,mith .& Nephew training and marketing/sales
campaign by that name,. An example of wherc this campaign is referred to is
Hutchens(SN)-0054119.
.

0.

The term, "ORIGINAL" Ls used in the last section of these discovery requests shall mean
a physical version of the document or tangible thing which that term refers to.

P.

The term, ;Plaintiff's surgery" shall mean and refer to the September 28, 2009 surgery
described on the attached Exhibit A.

Q.

The term, "Payments" shall include any and all compensation or remuneration paid to or
for the benefit of the payee, including but not limited to payments and reimbursements for
personal or professional services, any type of securities, registered or unregistered, meals,
entertainment, travel, gifts, grants, honoraria, charitable contributions, donations,
sponsorships, research grants, clinical studies, professional meetings, product training,
m,edica.1 education, research funding, product development services, in-kind services (e.g.,
use of aircraft), advertising, promotion, and marketing expenses or support, and royalties
or other payments for transfer of documented intellectual property.
. .
The term, "Smith 8.z Nephew" shall mean and refer to• Smith & Nephew, Inc., Smith &

R.

Nephew plc, and Smith & Nephew Orthopaedics, Ltd., as well as any employee, agent,
,
affiliate, parent Oompany,'Or-subsidiary
of those companies.
S.

The terii, "Synergy Femoral Stem" shall mean the component called a "Synergy Porous
Plus'HA Femoral Component" on the implant log sheet that is attached as Exhibit A.

r•

•

.;

. •

.1

•.•
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T.

The.term, "Take the Gloves,Ofr refers tb a Smith Sz. Nephew training and marketing/sales
campaign by that name.' An example of. where this campaign is referred to is
Hutchens(SN)-0064804.,

U.

The term, "Tip of the Sear" refers to a Smith...& Nephew ttaining and marketing/sales
.example - of where this campaign is'• referred to is
campaign by that narne:
Hutchehs(SN)-0054119. • •
.••
The term, "Tyvek" shall mean the written document ealledthat on the "Label Verification
Systerb-S6ri'RepOrt" that is attached as Exhibit B: (see Kirby-0019187).

V.

W.

The term, "Y.OU",, "Y,OURS","and.''YOUR" shall mean Smith & Nephew, Inc., as well as
any agents, affiliates, subsidiaries, or parent companies of that entity.
• • • ,•, I.

1.

Regarding Plaintiff

Please produce any photographs YOU have or are aware of from the Plaintiff's surgery.

RESPONSE:
Please produce any video recordings YOU have or are aware of from the Plaintiff's
surgery.

RESPONSE:
3. ' Please produce any audio recordings YOU have or are aware of from the Plaintiff's
surgery.

RESPONSE:
4

Please. produce any text messages Ur emails YOU have or are aware of pertaining to the
Plaintiff's surgery that were sent during the Plaintiffs surgery.

RESPONSE:
5.

Please produce any documents in YOUR actual or constructive possession that would show
who was present in the aperatingroom (including nurses, surgeons, and anyone associated
with Smith & Nephew, North Central Surgical Center, Brian Childress, or Neylu, Inc.)
during the Plaintiff's surgery.

RESPONSE:
6.

Please produce any documents or correspondence, including emails, relating to Plaintiff
that Dr. Schubert, NortirCentral Surgical..Center,' Brim' Childress, or Neylu, Inc., or
anyone associated with them sent to or received from YOU.

RESPONSE:
7.

Please produce any written communications of any kind pertaining to the Plaintiffs
surgery or any of the Device Components used in that surgery that YOU or anyone
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associated with YOU sent to or received from anyone associated with Dr. Schubert, North
Central Surgical Center, Brian Childress,.or Neylu,-Inc..
RESPONSE::.
8.

.•

Any written communications between YOU and the Plaintiff.
RESPONSE:

9.

Any. documents or written communications that YOU sent to or received from anyone
about thp Plaintiff., .
RESPONSE:

10.

Any document or writing of any kind that would explain or -show if anyone received a
commission on the Plaintiffs surgery.
RESPONSE:
Any order confirmation forms for any of the Device Components used in Plaintiff's
surgery.
RESPONSE:

12.

Any Distribution Records in YOUR actual or constructive possession relating in any way
to any of the Device Components used in Plaintiff's surgery.

RESPONSE:
13.

Any bill of lading in YOUR actual or constructive possession relating in any way to any
of the Device Components used in Plaintiff's surgery.
RESPONSE:

14.

Any consignment record in YOUR actual or constructive possession relating in any way
to any of the Device Components used in Plaintiff's surgery.
RESPONSE:

15.

Any record of any kind in YOUR actual or constructive possession that would identify
any person or company that possessed or delivered any of the Device Components used
in Plaintiff's surgery at any time after the device components left YOUR possession.
'••
RESPONSE:

16.

Any other records in YOUR possession relating in any way to any of the Device
Components used in Plaintiffs surgery.
RESPONSE:
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17.

Please produce any documents of any kind, including bills, invoices, emails, or letters
pertaining to the Plaintiffs surgery that YOU or anyone associated with YOU ever sent
to or received aim anyone associated"with North Central Surgical Center.
RESPONSE:

18.

Please produce any documents of any kind, including bills, invoices, emails, or letters
pertaining to an of the Device Components used in - Plaintiffs Surgery that YOU or
anyone associated With YOU ever sent to or received from anyone associated With North
Central Surgical Center.
RESPONSE:

19.

Please produce any documents of any kind, including bills, invoices, emails, or letters
pertaining to the Plaintiff's surgery that YOU or anyone associated with YOU ever sent
to or received from Brian Childress or Neylu, Inc. or anyone associated with him.
RESPONSE:

20.

Please produce any documents of any kind, including bills, invoices, emails, or letters
pertaining to any of the device components used in Plaintiff's surgery that YOU or
anyone associated with YOU ever sent to or received from Brian Childress or Neylu, Inc.
or anyone associated with them.
RESPONSE:

21.

Please produce any documents of any kind, including bills, invoices, emails, or letters
pertaining to the Plaintiff's surgery that YOU or anyone associated with YOU ever sent
to or received from Dr. Schubert or anyone associated with him.
RESPONSE: .

22.

Please produce any documents of any kind, including bills, invoices, emails, or letters
pertaining to any of the Device Components used in Plaintiff's surgery that YOU or
anyone associated with YOU ever sent to or received from Dr. Schubert or anyone
associated with him.
RESPONSE:

.. •

23.

Healthcare Provider Communications

For each of the Smith & Nephew Device Components shown on Exhibit A, please
produce anydocuments containing Warnings, instructions; or other information that YOU
provided tO Dr. Schubert or the Plaintiff.
RESPONSE:
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24.

Any written communications relating to any of the Device Components used in Plaintiff's
surgery that YOU sent.to.or.received from Dr. Schubert at any time from 2003-2006.
RESPONSE: •

25.

26.

Any written communications relating to any of the Device Components used in Plaintiff's
surgery that YOU sent to or received from Dr. Schubert at any time from 2007-2009.
•
RESPONSE: •
•
.
.
.
Any written communications relating to any of the Device Components used in Plaintiff's
surgery that YOU sent to or received from Dr. Schubert at any time from 2010-2013.
RESPONSE:

27.

Any written communications relating to any of the Device Components used in Plaintiff's
surgery that YOU sent to or received from Dr. Schubert at any time from 2014—present.
RESPONSE:

28.

Any written communications relating to any of the Device Components used in Plaintiff's
surgery that YOU sent to or received from North Central Surgical Center at any time
from 2003-2006.
-RESPONSE:

29.

.Any written communications relating to any of the Device Components used in Plaintiff's
surgery that YOU sent to or received from North Central Surgical Center at any time
from 2007-2009. RESPONSE:

30.

Any written communications relating to any of the Device Components used in Plaintiff's
surgery that YOU sent to or received from North Central Surgical Center at any time
,
from 20104.013.
RESPONSE:

31.

Any written communications relating to any of the Device Components used in Plaintiff's
surgery that YOU sent to or received from North Central Surgical Center. at any time
from 2014—present.
RESPONSE:

32.

Any documents, relating to "patient education" orl)atient information" about any of the
Device Coniponents used in Plaintiff's surgery that YOU or anyone associated with YOU
ever provided to Dr. Schubert.
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RESPONSE:
33.

Any writteni communications relating to Dr. Schubert's "smoldering problem" email
dated June.] 2, 2011.
RESPONSE:
•

34.

Any documents 'relating to Dr. Schubert's "smoldering problem" email dated June 12,
2011. e
RESPONSE:

'

35.

. .
Any email froirlypu relatingto Dr. Schubert's "smoldering Orublem" email dated June
.12, 2011.
RESPONSE:

36.

Any documents relating to "patient education" or "patient information" about Smith &
Nephew products that YOU or anyone associated with you provided to the Plaintiff or Dr.
Schubert on or before the date of Plaintiffs surgery.
RESPONSE:

37.

Please produce any documents related to Smith & Nephew metal on metal hip implants
that YOU or anyone associated with YOU ever provided to or received from North
Central Surgical - Center, including emails, letters, product brochures, Surgical
Techniques, Surgical Technique Addendums, package inserts, patient package inserts, or
cards of any kind.
RESPONSE:

38.

Please produce any documents related to Smith & Nephew metal on metal hip implants
that YOU or anyone associated with YOU ever provided to or received from Dr. Schubert,
including emails, letters, product brochures, Surgical Techniques, Surgical Technique
Addendums, package inserts, patient package inserts, or cards of any kind.
RESPONSE:

39.

Any document of any kind, including emails, which would show, refer to, or identify any
sales calls that YOU or anyone associated with YOU made to Dr. Schubert at any time
during the years 2003-2006..
RESPONSE:

40.

Any document of any kind, including emails, which would show, refer to, or identify any
sales calls that YOU or anyone associated with YOU made to Dr. Schubert at any time
during the' years 1007=2009.
•
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RESPONSE:
41.

Any document of any kind, including emails, which would show, refer to, or identify any
sales calls that YOU or anyone associated with YOU made to Dr. Schubert at any time
during the years 2010-2015.

RESPONSE:
42.

Any document of any kind, including emails, which would show, refer to, or identify any
sales calls that YOU or anyone associated with YOU made to Dr. Schubert at any time
during the years 2016—present.

RESPONSE;.
43.

Any document of any kind, including emails, which would show, refer to, or identify any
sales calls that YOU or anyone associated with YOU made to North Central Surgical
Center at any time during the years 2003-2006.

RESPONSE:
44.

Any document of any kind, including emails, which would show, refer to, or identify any
sales calls that YOU or anyone associated with YOU made to North Central Surgical
Center at any time during the years 2007-2009.

RESPONSE:
- 45.

Any document of. any kind, including emails, Which would show, refer to, or identify any
sales calls that YOU or anyone associated with YOU made to North Central Surgical
Center at any time during the years 2010-2014.

RESPONSE:
46.

Any document of any kind, including emails, which would show; refer to, or identify any
sales calls that YOU or 'anyone associated with YOU made to North Central Surgical
Center at any time during the years 2015—present.

RESPONSE: •
47.

Please produce any letters, mails, faxes; or other Writings not Produced in response to any
of the above requests that.YOU or anyone. associated with YOU sent to or received from
Dr. Schubert in connection-with the use of the BHR Acetabular Cup in a total hip
arthroplasty at any time from 2003-2006.

RESPONSE: ..
48.

Please produce any letters, emails,•faxes, or other writings not produced in response to any
of the above requests that YOU or anyone associated with YOU sent to or received from
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Dr. Schubert in connection with the use. of the BAIR Acetabular Cup in a total hip
arthroplasty.at any time froM 2007-2009..
RESPONSE:
49.

Please produce any letters, emails, faxes, or other writings not produced in response to any
of the above requests that yQU or anyone associated with YOU sent or received from Dr.
Schubert in conneCtion . With.. the, Use Of the Km'. Acetabular Cup . in a total hip
time froni2010-2015.
arthroprasty.at
. any
.
RESPONSE:

50.

Please produce any letters, emails, faxes, or other writings not produced in response to any
of the above requests that YOU or anyone associated with YOU sent to or received from
Dr. Schubert in . conneetion with the use of the WI. Acetabular Cup in a total hip
•
arthroplasty at any time from 2016—present.
RESPONSE:

51.

Please produce any letters, emails, faxes, or other writings not produced in response to any
of the above requests that YOU or anyone associated with YOU sent to or received from
Dr. Schubert in connection with Smith & Nephew Modular Femoral Heads at any time
from 2003-2006.
RESPONSE:

52.

Please produce any letters, emails, faxes, or other writings not produced in response to any
of the above requests that YOU or anyone associated with YOU sent to or received from
Dr. Schubert in connection with Smith & Nephew Modular Femoral Heads at any time
from 2007-2009:
RESPONSE:

53.

• • any letters, emails, faxes, or other writings not produced in response to any
Please produce
of the above requests that YOU or anyone associated with YOU sent to or received from
Dr. Schubert in connettion with S'mith & Nephew Modular Femoral Heads at any time
from 2010-2015.
RESPONSE:

54.

Please produce any letters, emails, faxes, or other writings not produced in response to any
of the above requests that YOU or anyone associated with YOU sent to or received from
Dr. Schubert in connection w?th &fifth & Nephew Modular Femoral Heads at any time
from 2016—present.
RESPONSE.: • •
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55.

Please produce any documents or written communications of any kind that YOU or anyone
associated with YOU provided to or received. from anyone associated with North Central
Surgical Center,itk connection with the Smith,& Nephew Modular Femoral Head at any
time from. 24103-2006. .
RESPONSE:

56.

Please produce any documents or written communications of any kind that YOU or anyone
associated with YOU provided to or received from anyone associated with North Central
Surgical Center in connection with the Smith & Nephew Modular Femoral Head at any
time from 2007-2009..
RESPONSE: •

57.

Please produce any documents or written communications of any kind that YOU or anyone
associated with YOU provided to or received from anyone associated with North Central
Surgical Center in connection with the Smith & Nephew Modular Femoral Head at any
time from 2010-2015.
RESPONSE:

58.

Please produce any documents or written communications of any kind that YOU or anyone
associated with YOU provided to or received from anyone associated with North Central
Surgical Center in connection with the Smith & Nephew Modular Femoral Head at any
time from' 2016—p resent.
RESPONSE:

59.

For each of the Smith & Nephew Device Components shown on Exhibit A, please
produce any documents containing warnings, instructions, or other information that YOU
or anyone associated with YOU provided to Dr. Schubert.
RESPONSE: .

60.

For each of the Smith & Nephew Device Components shown on Exhibit A, please
produce .any documents containing warnings, instructions, or other information that YOU
or anyone associated with YOU provided to North Central Surgical Center.
RESPONSE:

61.

Any brochUres, pamPhlets, FAQs, or similar documents related to Smith & Nephew hip
implants that anyone associated with YOU provided to Dr. Schubert with the intention of
him passing. that information on to his patients.
RESPONSE: .
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62.

Any "call notes" or written or electronic report of any kind that exists with respect to any
sales calls concerning the Device Components that anyone associated with YOU made to
Dr. Schubert during the period from January 1, 2004 to November 30, 2009.
RESPONSE: . .
•

63.

Any "call notes" or written or electronic report of any kind that exists with respect to any
sales calls concerning the Device Components that anyone associated with YOU made to
Dr. Schubert during the- period from December 1, 2009 to December.31, 2016.
RESPONSE:

64.

,

'

Produce any written communications or documents showing that YOU informed Dr.
Schubert before the Plaintiff's surgery that any of the Device Components were
considered to be used "off-label" when they were used as part of a conventional total hip
arthroplasty.
RESPONSE:

.

65.

Produce any written communications or documents showing that YOU informed Dr.
Schubert what the intended use was of the Device Components before the Plaintiffs'
surgery.
RESPONSE:

66.

Produce any written communications or documents showing that YOU informed North
Central Surgical Center before the Plaintiff's surgery what the intended use was of the
Device Components.
RESPONSE:

67.

Produce any written communications or documents showing that YOU informed North
Central Surgical Center before the Plaintiffs surgery that any of the Device
Components were considered to be used "off-label" when they were used as part of a
conventional total hip arthroplasty.
RESPONSE:'

68.

Any brochures, pamphlets, FAQs, or similar documents related to hip implants that YOU
provided to North Central Surgical Center on or before the date of Plaintiff's surgery
with the intention of North Central Surgical Center passing, that information on to Dr.
Schubert or his patients..
RESPONSE:
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69.

Please produce any documents or written communications of any kind that YOU or anyone
associated„with YOU provided to or received from anyone associated with North Central
Surgical Center. in connection with the Birmingham Hip Resurfacing System or BHR
Acetabular Cup at any time from 2003-2006.
RESPONSE:

70.

Please produce any documents or written communications of any kind that YOU or anyone
aSsoCiated With YOU provided to or received from anyone associated with North Central
Surgical Center in connection with the Birmingham Hip Resurfacing System or B1412
Acetabular Cup aCany time from 2007-2009.
RESPONSE:

71.

Please produce any documents or written communications of any kind that YOU or anyone
associated with YOU provided to or received from anyone associated with North Central
Surgical Center in cornice:lion with the Birmingham Hip Resurfacing System or BHR
Acetabular Cup at any time from 2010-2015.
RESPONSE:

72.

Please produce any documents or written communications of any kind that YOU or anyone
associated with YOU provided to or received from anyone associated with North Central
Surgical Center .in connection With the Birmingham Hip Resurfacing System or BHR
Acetabular Cup at any time from 2016-present.
RESPONSE:

4

73.

.

•;
Please produce any documents or written communications of any kind that YOU or anyone
associated with YOU provided to or received from anyone associated with North Central
Surgical Center. from' 2003-2006 in connection with the Device Components shown in
Exhibit A. RESPONSE:

74.

Please produce any documents or written communications of any kind that YOU or anyone
associated with YOU provided to or received from anyone associated with North Central
Surgical Center from 2007-'-2009 irCConneCtibn with the Device Components shown in
. •,,
Exhibit A.
RESPONSE:

75.

-.

.

Please produce any documents or written communications of any kind that YOU or anyone
associated with YOU provided to or received from anyone associated with North Central
Surgical Center from 2010-2015 iñ connection With the Device Components shown in
Exhibit A. • '
RESP ONSE:.

•

.

•.
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76.

Please produce any documents or written communications of any kind that YOU or anyone
'associated With YOU provided to or received from anyone associated with North Central
Surgical Center from 2016—present in connection with the Device Components shown
in Ex
•
••
;•

RESPONSE:'
77.

. .
Please produce any documents or correspondence, including emails, that YOU ever sent to
or received from North, Central Surgical Center in connection with Smith & Nephew
large diameter metal on metal hip implants.
RESPONSE

78.

Please produce any.docUrrienti or correspondence, including emails, that YOU ever sent to
or received from North Central Surgical Center in connection with the BHR Acetabular
Cup. . • •
RESPONSE:

79.

Please produce any documents or correspondence, including emails, that YOU ever sent to
or received from North Central Surgical Center in connection with the Modular
Femoral Head.
RESPONSE:
HI.

80.

The Device Components.

For each of the Smith & Nephew Device Components used in the Plaintiff's surgery as
shown on Exhibit A, please produce any written Surgical Techniques, Surgical Technique
Addendums, product catalogs, or package inserts existing on the date of Plaintiff's surgery
that contained information for physicians. •
RESPONSE:

81.

For each of the Smith & Nephew Device Components used in the Plaintiff's surgery as
shown on Exhibit A, please produce any written packaging insert specifications or labeling
existing on the date•of Plaintiff's surgery that contained written information intended for
-•
patients. •
RESPONSE:

82.

Any documents, studies, manuals, treatises, or other materials that YOU relied on before
the Plaintiff? surgery in evaluating the safety 'or effectiveness of any of the Smith &
Nephew Device Components uSed in the Plaintiff's surgery Shown
. •in Exhibit A.
RESPONSE:
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83.

Please produce any documents related to any of the Smith & Nephew Device Components
used in the Plaintiff's surgery, including but not limited to emails, letters, product
brochures, Surgical Techniques, Surgical. Technique Addendums, patient package inserts,
or cards of any, kind that YOU or anyone working with YOU ever provided to or received
from, any sales rep of YOURS.
RESPONSE:

84.

Please produce the Label Verification System-Scan Report for the Modular Femoral
Head. that was .implanted in Plaintiff.
RESPONSE: •

85.

Please produce the Label Verification System-Scan Report for the BHR Acetabular
Cup that was implanted in Plaintiff.
RESPONSE:

86.
r'

Please produce the Label Verification System-Scan Report for the Modular Neck
Sleeve that was implanted in Plaintiff.
RESPONSE:

87.

Please produce any Label Verification System-Scan Report for the Synergy Femoral
Stem that was implanted in Plaintiff.
RESPONSE:

88.

Please produce any other Label Verification System-Scan Report for any of the Device
Components not produced in response to the requests above.
RESPONSE: .

89.

The Smith & Nephew price list that was in existence on the date of Plaintiff's surgery for
the BIM Acetabular Cup.
RESPONSE:

90.

•

•
The Smith & Nephew price list that was in existence on the date of Plaintiff's surgery for
the Modular Femoral Head.
RESPONSE:

91.

e

The Smith & Nephew price list that was in existence on the date of Plaintiff's surgery for
the Synergy Femoral Stem.
RESPONSE:

'

•" •
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IV.
92.

Training Dr. Schubert about the BIER

Any documents in YOUR possession that identify the location of Dr. Schubert's BIM
training.
RESPONSE:

93.

Written communications .between Dr. Schubert and any Smith & Nephew Sales
Representative or employee regarding Dr. Schubert's BHR training.
RESPONSE:

94.

'Any.-ClOcuinents that YOU sent to or received from North Central Surgical Center
regarding the scheduling of Dr. Schubert's BHR training.
RESPONSE:

95.

Any documents that YOU sent to or received from Dr. Schubert regarding the scheduling
of his BHR training.
RESPONSE:

96.

Any documents that YOU sent to or received from North Central Surgical Center
certifying Dr. Schubert's completion of BHR training.
RESPONSE.

97.

Any documents that YOU sent to or received from Dr. Schubert certifying his completion
of BHR
RESPONSE:

98.

Any documents in YOUR possession that. identify the date of Dr. , Schubert's BHR
training.
RESPONSE:

99.

Any documents in YOU.R possession that identify the written materials provided or shown
to Dr. Schubert when he received BAR training.
RESPONSE:
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100.

Copies of all written materials (including CDs, DVDs, transcripts, emails, PowerPoints,
pamphlets, -books, thumbdrives, or flashdrives) provided to or shown to Dr. Schubert
when he received BHR training.
RESPONSE:

101.

Copies of all video materials (including DVDs, movies, YouTube Videos, .MP3 files,
.MP4 files, .mov files, .mwv files, or other visual depiction of information) provided to or
shown to Dr. Schubert when he received BHR training. •
- -- RESPONSE:

102.

Copies of all audio materials (including CDs, cassette tapes, podcasts, .MP3 files, .MP4
files, .wav files, or other auditory recording of information) provided to or shown to Dr.
Schubert when he received BHR training.
RESPONSE:

103.

Any documents in YOUR possession that identify the names of any instructors involved in
providing BHR training to Dr. Schubert.
RESPONSE: •

104.

Any doeuments that SMITH & NEPHEW sent to or received from Dr. Schubert regarding
the BHR Resurfacing Device before he received BHR training.
RESPONSE:

105.

Written communications pertaining to Travel Reimbursement that Dr. Schubert sent to
or received from SMITH & NEPHEW regarding his BHR training.
RESPONSE:

106.

Written communications pertaining to Travel Reimbursement that Dr. Schubert sent to
or received from North Central SurgicalCenter regarding his BHR training.
RESPONSE:

107.

Any etnails that YOU sent to or received from Carey Christensen regarding his trip to the
United Kingdom with Dr. Schubert.
RESPONSE:
•-' '

.

108. All Non-Employee Travel Reimbursement Forms for payments or reimbursements made
to Dr. Schubert for his trip to the U.K. to receive BHR training.
1

'

•
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RESPONSE:
109.

All Company Certification for Payment of Service Provider forms for payments or
reimbursements made to Dr. Schubert for,his trip to the U.K. to receive BHR training.
RESPONSE:

110.

All Check Request Forms for payments or reimbursements made to Dr. Schubert for his
trip to the U.K.. to receive BHR training.
RESPONSE:
All Check / Wire Request - Payment Computation forms for payments or reimbursements
made to Dr. Schubert for his trip to the U.K. to receive_BHR training.
RESPONSE

112.

All Explanation of Irregularities in the attached WAR forms for payments or
reimbursements made to Dr. Schubert for his trip to the U.K. to receive BHR training.
RESPONSE:

113.

All Honorarium Request Forms for payments or reimbursements made to Dr. Schubert for
his trip to the U.K. to receive BHR training.
RESPONSE:

114.

All Cheek Request Forms for payMents or reimbdrsements made to Dr. Schubert for his
trip to the U.K. to receive BHR training.
RESPONSE:

115.

.
.
All Ortho Professional Affairs WAR Checklist / Explanation Sheets for Dr. Schubert for
his trip to the U.K. to receive BHR training.
RESPONSE: .

116.

All HCP Payment Requests for payments or reimbursements made to Dr. Schubert for his
trip to the U.K. to receive BFIR training.
RESPONSE:

117.

All Intercompany ChargeoutS Forms for payments or reimbursements made to Dr.
Schubert for his trip to the U.K. to receive BHR training.
RESPONSE

118.

Any report of any kind, formal or informal, that Carey Christensen sent to YOU about his
trip to the United Kingdom with Dr. Schubert before the trip occurred.

: .
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RESPONSE: •
119.

Any report of any kind, formal or informal, that Carey Christensen sent to YOU about his
trip to the United Kingdom with Dr. Schubert after the trip occurred.
RESPONSE:

120.

,
Any emailS that YOU sent to or received from Carey Christensen about his trip to the
United Kingdom with Mi. Schubert before the trip occurred.
RESPONSE)

121.

Any ethails that YOU sent to or received from Carey Christensen about his trip to the
United Kingdom with:Dr. Schubert after the trip occurred...
RESPONSE:

122.

Any Resume or CV that Dr. Schubert sent to YOU before his BHR Training was
scheduled.
RESPONSE:

123.

Any Resume or CV of Dr. Schubert's that Baylor University Medical Center sent to
YOU before his BHR Training was scheduled.
RESPONSE:.

124.

•

Any Resume or CV of Dr. Schubert's that North Central Surgical Center sent to YOU
before his BHR Training was scheduled.
RESPONSE:
V.

125.

Sales Rep Documents

Please produce any documents or materials that would describe Brian Childress or Neylu,
Inc.'s "sales quota" on September 28, 2009.
.
RESPONSE:.

126.

Please produce any documentation describing any training that Smith & Nephew provided
to Brian.Childress or Neylu, Inc. at• any time from the beginning of their association with
Smith & Nephew until today.
RESPONSE:

127.

Please produce any documentation in YOUR possession.describing the training, if any, that
Smith Nephew. provided. to .Brian.Cyildress or Neylu, Inc. about Smith & Nephew
"Quality Policy" at any time from the beginning of Brian Childress or Neylu, Inc.'s
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;

association with Smith & Nephew until today.. (See Brian Childress Sales Rep Agreement,
K1RBY-000101-D-000122-D).
RESPONSE: • •
128.

•

Please produce any documentation in YOUR possession describing Smith & Nephew's
evaluation of Brian Childress or Neylu, Inc. at any time,
RESPONSE: -

129.

. .,
Please prodUce any documents or written materials that Smith & Nephew sent to Brian
Childreisl,or Neylu, Inc. about their job or any "standards" they failed to meet or any
"standards" they exceeded. (See Brian Childress Sales Rep Agreement, KIRBY-000101D-0001227p). .
RESPONSE! " •

130.

Please produce any "Business Plan" that Brian Childress or Neylu, Inc. submitted to
Smith & Nephew at any time from 2003— 2007. (See Brian Childress Sales Rep Agreement,
KIRBY-000101-D-000122-D).
RESPONSE:

131.

Please produce any "Business Plan" that Brian Childress or Neylu, Inc. submitted to
Smith & Nephew at any time from 2008-2013. (See Brian Childress Sales Rep Agreement,
KIRBY-000101-D-.000 I 22-D).
RESPONSE:

132.

Please, produce any !;Business Plan!' that Brian Childress or Neylu, Inc. submitted to
Smith & Nephew at any time from 2014—present. (See Brian Childress Sales Rep
Agreement, KTRBY-000101-D-000122-D).
RESPONSE:

133.

Please produce any "Quarterly,Update Reports" that Brian Childress or Neylu, Inc.
submitted to Smith & Nephew at any time from 2003-2007. (See Brian Childress Sales
Rep Agreement, KIRBY-00010 I -D-000122-D).
RESPONSE:

134.

.
.
Please produce any "'Quarterly Update Reports" that Brian Childress or Neylu, Inc.
submitted to Smith & Nephew at any time from 2008-2013. (See Brian Childress Sales
Rep Agreement, KIRBY-000101-D-000 I 22-D).
RESPONSE:
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135.

Please produce any "Quarterly Update Reports" that Brian Childress or Neylu, Inc.
submitted to Smith & Nephew at any time from 2014—present. (See Brian Childress Sales
Rep Agreement, KIRBY-000101'11?-000122-D)...
RESPONSE:

136.

Any documents or written communications that Brian Childress or Neylu, Inc. or anyone
working with them sent to or received from anyone at Smith & Nephew regarding
payments or money Smith & Nephew owed to Brian Childress or Neylu, Inc.
RESPONSE:

137.

•

• : .

Any documents or written communications regarding payments or money Smith &
Nephew owed to Brian Childress or Neylu, Inc.
RESPONSE:

138.

Any documents or written communications pertaining to Brian Childress or Neylu, Inc.'s
involvement in any clinical studies involving hip implants of Smith & Nephew or for any
company associated with Smith & Nephew.
RESPONSE:

139.

Please produce any documents or materials that would document, show, or refer to any
dates that Brian Childress or Neylu, Inc. or anyone working for them travelled anywhere
outside the U.S. to meet with Smith & Nephew employees or representatives at Smith &
Nephew's expense from 2003-2006.
RESPONSE:

140.

Please produce any dOcinnents or materials that would document, show, or refer to any
dates that Brian Childress or Neylu, Inc. or anyone working for them travelled anywhere
outside the U.S. to meet with Smith & Nephew employees or representatives at Smith &
Nephew's expense from 2007-2009.
RESPONSE: •
.• .

141.

Please produce any documents or materials that would document, show, or refer to any
dates that Brian Childress or Neylu, Inc. or anyone working for them travelled anywhere
outside the U.S. to meet with Smith & Nephew employees or representatives at Smith &
Nephew's. expense from 201012015.
RESPONSE:

142.

Please Produce any documents or materials that would document, show, or refer to any
dates that Brian Childress or Neylu, Inc. or anyone working for them travelled anywhere
outside the U.S. to meet .with Smith & I ep!iew employees or representatives at Smith &
Nephel W's'expense frOii4 /6.1 6—Present.

PL. N. EGEA' S. FIRST REQUEST FOR PROD. TO SMITH & NEPHEW

PAGE 22

.„

RESPONSE:

143.

Please produce any documents or materials that would document, show, or refer to any
dates that Brian Childress or Neylu, Inc. or anyone working for them travelled anywhere
within the U.S. to meet with Smith & Nephew employees orrepresentatives at Smith &
Nephew's expense from 7003-2006.
RESPONSE:

144.

Please produce any documents or materials that would document, show, or refer to any
dates that Brian Childress or Neylu, Inc. or anyone working for them travelled anywhere
within the U.S. to meet with Smith .& Nephew employees or representatives at Smith &
Nephew's,expense from. 2007-2009. .,
RESPONSE:

145.

•

Please produce any documents or materials that would document, show, or refer to any
dates that Brian Childress or Neylu, Inc. or anyone working for them travelled anywhere
within the U.S. to meet with Smith & Nephew employees or representatives at Smith &
Nephew's expense from 2010-2015.
RESPONSE:

146.

Please produce any documents or materials that would document, show, or refer to any
dates that Brian Childress or Ncylu, Inc. or anyone working for them travelled anywhere
within the U.S. to meet with Smith & .Nephew employees or representatives at Smith &
Nephew's expense from 201&—preSent.
RESPONSE:

147.

Please produce any documents or materials that would document, show, or refer to any
dates that Brian Childress or Neylu, Inc. or anyone working for them travelled anywhere
outside the.U.S. to meet -with Smith & Nephew employees or representatives at YOUR
expense from 2003-2006. -•
RES PONS E:

148.

Please produce any documents or materials that would document, show, or refer to any
dates that Brian Childress or Neylu, Inc. or anyone working for them travelled anywhere
Outside the U.S.- to meet with Smith & Nephew employees or representatives at YOUR
•
expense from 2007-2009. • ;•• '
RESPbNSE:

149.

Please produce any documents or materials that would document, show, or refer to any
dates that Brian Childress or Neylu, Inc. or anyone working for them travelled anywhere
Outside the .U.S. to meet .with Smith & Nephew employees or representatives at YOUR
:• •
expense .from 20102015,.. •

„.
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RESPONSE: .

150.

Please produce any documents or materials that would document, show, or refer to any
dates that Brian Childress or Neylu, Inc. or anyone working for them travelled anywhere
outside the U.S. to meet with Smith & Nephew employees or representatives at YOUR
expense from 2016—present
.
•
•. .
•.
RESPONSE: •

151.

Please produce any documents or materials that would document, show, or refer to any
dates that Brian Childress or Neylu, Inc. or anyone working for them travelled anywhere
within the U.S. to meet with Smith & Nephew employees or representatives at YOUR
experise'fr,6M100-2,006.
RESPONSE:

152.

Please produce any documents or materials that would document, show, or refer to any
dates that Brian Childress or Neylu, Inc. or anyone working for them travelled anywhere
within the U.S. to meet with Smith & Nephew employees or representatives at YOUR
expense from 2007-2009.
RESPONSE:

I 53. Please produce any documents or materials that would document, show, or refer to any
dates that Brian Childress or Neylu, Inc. or anyone working for them travelled anywhere
within the U.S. to meet with Smith & Nephew employees or representatives at YOUR
expense from 2010-2015.
RESPONSE:

154.

•

Please produce any documents or materials that would document, show, or refer to any
dates that Brian Childress or Neylu, Inc. or anyone working for them travelled anywhere
within the U.S. to meet with Smith & Nephew employees or representatives at YOUR
expense from 2016—present: RESPONSE:

155.

Please produce any documents or materials that would be considered "advertising" of
Smith & Nephew hip implants that Brian Childress or Neylu, Inc. were authorized to use
at any time from 2003-2006. (See Brian Childress Sales Rep Agreement, fURBY-000101D-000122-D)..
'•
RESPONSE:

156.

Please produce any documents or materials that would be considered "advertising" of
Smith & Nephew hip implants that Brian Childress or Neylu, Inc. were authorized to use
at any time from 2007-2009..(See Brian Childress Sales Rep Agreement, KIRBY-000101D-000122- D).- • • - • • • `1
•
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RESPONSE: •

157.

Please produce any documents or materials that would be considered "advertising" of
Smith & Nephew hip implants that Brian Childress or Neylu, Inc. were authorized to use
at any time from 201Q-2015. (See Brian Childress Sales Rep Agreement, KIRBY-000101D-000 l 22,D).
..
RESPONSE:

•

158.

-

Please produce any documents or materials that would be considered "advertising" of
Smith & Nephew hip implants that Brian Childress or Neylu, Inc. were authorized to use
at any time from 2016—present. (See Brian Childress Sales Rep Agreement, KIRBY.000101-D-000122-D).
RESPONSE:

159.

Please produce any documents or materials that Brian Childress or Neylu, Inc. were
authorized to display at any "public exhibitions" of Smith & Nephew hip implants at any
time from 2003-2006. (See Brian Childress Sales Rep Agreement, KIRBY-000101-D000122-D).
RESPONSE:

160.

Please produce any documents or materials that Brian Childress or Neylu, Inc. displayed
at any "public exhibitions" of Smith & Nephew hip implants at any time from 2003-2006.
(See Brian Childress Sales Rep Agreement, KIRBY-000101-D-000122-D).
RESPONSE:

161.

Please produce any documents or materials that Brian Childress or Neylu, Inc. were
authorized to display at any "public exhibitions" of Smith & Nephew hip implants at any
time from 2007-2009. (See Brian Childress Sales Rep Agreement, KIRBY-000101-D000122-D).
RESPONSE:

162.

Please produce any documents or materials that Brian Childress or Neylu, Inc. displayed
at any "public exhibitions" of Smith & Nephew hip implants at any time from 2007-2009.
(See Brian Childress Sales Rep Agreement, KTRBY-000101-D-000122-D).
RESPONSE:
.„
•

•

•

.•
•

163. Pl,ease produce any documents or materials that Brian Childress or Neylu, Inc. were
authorized to display at any "public exhibitions" of Smith & Nephew hip implants at any
time from 2010-2015. (See Brian Childress Sales Rep Agreement, KIRBY-000101-D000122-D)..
RESPONSE:
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164.

Please produce any documents or materials that Brian Childress or Neylu, Inc. displayed
at any "public exhibitions" of Smith & Nephew hip implants at any time from 2010-2015.
(See-Brian Childress Sales Rep Agreement, KIRBY-000101-D-000 122 -D).
RESPONSE; .

165.

Please produte any documents or materials that Brian Childress or Neylu, Inc. were
authorized to display at any "public exhibitions" of Smith & Nephew hip implants at any
time from 2016—present. (See Brian Childress Sales Rep Agreement, KIRBY-000101-D000122-D).
RESPONSE:. .

166.

Please produce any documents or materials that Brian Childress or Neylu, Inc. displayed
at any "public exhibitions" of Smith & Nephew hip implants at any time from 2016—
present. (See Brian Childress Sales Rep Agreement, KIRBY-000101-D-000122-D).
RESPONSE:

167.

Please produce any "training materials" that Smith & Nephew provided to Brian Childress
or Neylu, Inc. related to metal hip implants on or before September 28, 2009. (See Brian
Childress Sales Rep Agreement, KIRBY-000101-D-000122-D).
RESPONSE.

168.

Please produce any documents related to "product ideas" that Brian Childress or Neylu,
Inc. submitted to Smith & Nephew related to metal hip implants on or before September
28, 2009. (See Brian Childress Sales Rep Agreement, K1RBY-000101-D-000122-D).
RESPONSE:

169.

Please produce any documents that contain or describe the "policies of Smith & Nephew,
Inc." ,and the "policies of S & N" that Brian Childress or Neylu, Inc. were expected to
comply with on September 28, 2009. (See Brian Childress Sales Rep Agreement, KIRBY000101-0-000122-D).
RESPONSE:

170.

:
Please produce any documents that contain or describe the "policy of Smith & Nephew,
Inc." that Brian Childress or Neylu, Inc. was expected to comply with on September 28,
2009.. (See Brian Childress Sales Rep Agreement, ICIRF3Y-000101-D-000122-D).
RESPONSE: ,

171.

.••
Please. produce any documents that describe the "annual sales growth" that Brian
Childress or Neylu, Inc. achieved for the year 2005. (See Brian Childress Sales Rep
Agreennent, K1RBY-000101-D-000122-D).
RESPONSE:

•

•r
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172.

Please produce any documents that describe the, "annual sales growth" that Brian
Childress or Neylu, •Inc., achieved for the year 2006. .(See Brian Childress Sales Rep
Agreement, KIRBY-000101-D-000122-D).
RESPONSE:

173.

Please produce any documents- that describe the "annual sales growth" that Brian
Childress. :or. Neylu, ,Inc. achieved for the year 2007. (See Brian Childress Sales Rep
Agreement; KIRBY-000101-D-000122-D).
RESPONSE:

174.

Please produce any documents that describe the "annual sales growth" that Brian
Childress or Neylu, Inc. achieved for the year 2008. (See Brian Childress Sales Rep
Agreement, K1RBY-000101-D-000122-D).
RESPONSE:

175.

Please produce any documents that describe the "annual sales growth" that Brian
Childress or Neylu, Inc. achieved for the year 2009. (See Brian Childress Sales Rep
Agreement, KIRBY-000101-D-000122-D).
RESPONSE:

176.

_
Please produce. any. documents that .describe the "annual sales growth" that Brian
Childress or Neylu, Inc. achieved for the year 2010. (See Brian Childress Sales Rep
Agreement, KIRBY-000101-D-000122-D).
RESPONSE:

177.

Please produce any documents •that describe the "annual sales growth" that Brian
Childress or. Neylu, Inc. achieved for the year 2011. (See Brian Childress Sales Rep
Agreement, KIRBY-000 101-D-000122-D).
RESPONSE:

178.

Produce any "Take the .GlovesOff' documents, media, or other tangible thing sent to or
received from Brian Childress or Neylu, Inc. before September 28, 2009.
RESPONSE:

179.

Produce all communications relating to "Take the Gloves Off' sent to or received from
Brian Childress or Neylu, Inc. before September 28, 2009.
RESPONSE:

180.

Produce any "Tip of the Spear" documents, media, or other tangible thing sent to or
received. from Brian Childress or Neylu, Inc. before September 28, 2009.
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1

RESPONSE:
181.

Produce all communications relating to "Tip of the Spear" sent to or received from Brian
Childress. or Neylu, Inc. before September 28, 2009;
•
RESPONSE:

182.

Produce any "Orange Crush" documents, media, or other tangible thing sent to or received
from Brian Childress or Neylu, Inc. before September 28, 2009.
RESPONSE:

183. Produce all communications relating to "Orange Crush" sent to or received from Brian
Childress or Neylu, Inc. before September 28, 2009.
RESPONSE.:
184.

Produce any "Business Condition Report" documents, media, or other tangible thing sent
to or received from Brian Childress or Neylu, Inc. before September 28, 2009.
RESPONSE:

185.

Produce all communications relating to "Business Condition Reports" sent to or received
from Brian Childress or Neylu, Inc. before September 28, 2009.
RESPONSE:

186.
14;

Produce any "BusincSs Condition Report" documents, media, or other tangible thing that
applied-to Brian Childress or Neylu, Inc.'s sales region from 2005-2007.
RESPONSE:

187.

Produce any "Business Condition Report" documents, media, or other tangible thing that
applied to Brian Childress or Neylu, Inc.'s sales region from 2008-2009.
RESPONSE:

188.

Produce any "Business Condition Report" documents, media, or other tangible thing that
applied to Brian Childress or Neylu, Inc.'s sales region from 201-0-2015.
RESPONSE:
t•

189.

,

Produce any "Business COndiiiiin Report" documents, media,-or othet tangible thing that
applied.to Brian Childress or Neylu, Inc.'s sales region from 2016—present.
RESPONSE:
..r•

.
.
I 90. Produce All records relating to any' reprimand, inVestigations, or disciplinary actions that
Brian Childress or Neylu, Inc. were involved in.
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RESPONSE:
191.

Produce all records relating to any alleged violation of the Smith & Nephew Code of
Conduct involving Brian Childress or Neylu, Inc.

RESPONSE:' •
192.

Produce all communications relating to any alleged violation of the Smith & Nephew Code
of Conduct involving Brian Childress or Neylu, Inc.
-

RESPONSE:
193.

All•job reviews, performance feedback, evaluations, or similar reviews of Brian Childress
or Neylu, Inc.

RESPONSE: •
194.

Any product complaints that Brian Childress or Neylu, Inc. reported to YOU or the FDA
for product issues, including but not limited to device malfunctions, failures, intraoperative
assembly issues, and device revisions.

RESPONSE:
195.

Any product complaints that Brian Childress or Neylu, Inc.'s customers reported to YOU
or the FDA for product issues, including but not limited to device malfunctions, failures,
intraoperative assembly issues, and device revisions.

RESPONSE:
196.

•
All recordings, transcripts, voicemails, or other record of calls placed to the Smith &
Nephew complaint hotline which involved Brian_Childress or Neylu, Inc.

RESPONSE: •
197.

•
Please produce any documents or written materials that YOU sent to or received from Brian
Childress or Neylu, Inc. about their job or about any sales representative training materials.

RESPONSE
198.

Produce the personnel and employment files for Brian Childress and Neylu, Inc.
RESPONSE:

199.

Produce any documentatiOn demonstrating or evaluating the training of Brian Childress or
Neylu, Int. on the promotion of "off-label" uses for FDA-approved devices.

RESPONSE:

PL. N. EGEA'S FIRST REQUEST FOR PROD. TO SMITH & NEPHEW

PAGE 29

200.

Produce any documentation demonstrating or evaluating the training of Brian Childress or
Neylu, Inc, on the promotion of "off-label" uses for FDA-cleared devices.
RESPONSE:

201.

- • , ,,•• •
Produce. any docwnentation or written communication, including emails, which informed
Brian Childress or Neylu, Inc. of the indications for use of the Device Components.
RESPONSE:

202.

produce any documentation or written communication, including emails, which informed
BriadChildress'oi- Neylu,'Inc. of the intended use of the DeNfice Components.
RESPONSE:
VI.

203.

FDA Communications

Please produce any documents or written materials that YOU sent to or received from
anyone at the FDA from 2003-2006 regarding any of the Device Components identified
on Exhibit A.
RESPONSE:

204.

Please produce any documents or written materials that YOU sent to or received from
anyone at the FDA from 2007-2009 regarding any of-the Device Components identified
on Exhibit A.
RESPONSE:

205.

Please produce any document; or written materials that YOU sent to or received from
anyone at the FDA from 2010-2015 regarding any of the Device Components identified
on Exhibit A.
RESPONSE:

206.

Please produce any documents or written materials that YOU sent to or received from
anyone at the FDA from 2016—present regarding any of the Device Components
identified on Exhibit A.
RESPONSE:
'

207.

VII. Recalls and Product Withdrawals

Please produce any documents or communications that YOU sent to or received from
North Central Surgical Center in 2012 regarding the duty to preserve documents and
evidence related to the Metal Liner when the Metal Liner was withdrawn or recalled
from the market that year. • ' •
RESPONSE:
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208. Please produce any documents or communications that YOU sent to or received from
North Central Surgical Center from 2013 to the present regarding the duty to preserve
documents and evidence related to the Metal Liner after-it was withdrawn or recalled
•
from the market in 2012.

RESPONSE: •
209.

Please produce any documents or communications that YOU sent to or received from
North Central Surgical Center in_2015 regarding, the duty to preserve documents and
evidence related to the Modular Femoral Head When it Was withdrawn from the market
that year.

RESPONSE:
210.

Please produce any documents or communications that YOU sent to or received from
North Central Surgical Center in 2016 to the present regarding the duty to preserve
documents and evidence related to the Modular Femoral Head after it was withdrawn
from the market in 2015.

RESPONSE:
211.

Please produce any documents or communications that YOU sent to or received from Dr.
Schubert in 2012 regarding the duty to preserve documents and evidence related to the
Metal Liner when the Metal Liner was withdrawn or recalled from the market that year.

RESPONSE:
212.

Please produce any documents or communications that YOU sent to or received from Dr.
Schubert from 2013 to the present regarding the duty to preserve documents and evidence
related to the Metal Liner after it was withdrawn or recalled from the market in 2012.

.•

RESPONSE:.
213.

Please produce any documents or communications that YOU sent to or received from Dr.
Schubert in 2015 regarding the duty to preserve documents and evidence related to the
Modular Femoral Head when it was withdrawn from the market that year.

RESPONSE:.
214.

Please produce any documents or communications that YOU sent to or received from Dr.
Schubert in 2016 to the present regarding the duty to preserve documents and evidence
related to the Modular Femoral Head after it was withdrawn from the market in 2015.
RESPONSE:

215.

Please produce any emails or other written communications that YOU sent to or received
from.North Central Surgical Center when the "2015 Dear Dr. Letter re: Modular Head
Withdrawal" was sent.
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RESPONSE:
216.

Please produce any emails or other written communications that YOU sent to .or received
from North Central Surgical Center about the Modular Femoral Head Withdrawal in
2015. .
RESPONSE:

217.

•
For'each of the Smith & Nephew Device Components shown on Exhibit A that has been
removed, recalled, or withdrawn from the U.S. Market, please produce any letters or public
notices. that YOU sent to North Central Surgical Center informing them of such action.
RESPONSE:

218.

For 'each.Of the Smith& Nephew Device Components shown on Exhibit A that has been
remol'ied; recalled, or withdrawn from the U.S. market, please produce any documents or
communications discussing or describing that removal, recall, or withdrawal.
RESPONSE:

219.

Please produce any letters, reports, or other documents that YOU sent to or received from
anyone at the FDA regarding Smith & Nephew's decision to withdraw, recall, or remove
from the U.S. market any of the Device Components identified on Exhibit A.
RESPONSE:

-

220. Please produce any Inventory Return Certification Forms that were sent to or received from
Dr, Schubert regarding any of the Device Components identified on Exhibit A.
RESPONSE:
221.

Please produce any Inventory Return Certification Forms that were sent to or received from
Brian Childress or Neylu, Inc. regarding any of the Device Components identified on
Exhibit A.
•
RESPONSE:

222.

Please produce any Inventory Return Certification Forms that were sent to or received from
North Central Surgical Center regarding any of the Device Components identified on
Exhibit A:•
RESPONSE:

Agreements and RelationshipS.
•
•
223. Any written agreement of any kind that YOU or•anyone associated with YOU had with
North Central Surgical Center on the date of Plaintiff's surgery.
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RESPONSE: •
224.

Any written agreement of any kind that YOU or anyone associated with YOU had with
Dr. Schubert on the date of Plaintiff's surgery.

RESPONSE:
225.

_
Produce 'any Written communications or-documents showing what YOUR relationship was,
formal or informal, with Dr. Schubert on the day of the Plaintiffs' surgery.

RESPONSE:
226.

Produce any written communications or documents showing what YOUR relationship was,
formal orinformal,. with North Central Surgical Center .on the day of the Plaintiffs'
surgery. "

RESPONSE:
4

227. Produce any written communications, documents, or records which show any payments
that YOU made to Dr. Schubert before the Plaintiffs' surgery.

RESPONSE:
228.

Produce any written communications, documents, or records which show any payments
that YOU made to Dr. Schubert after the Plaintiffs' surgery.

RESPONSE:'
229.

Produce any written communications or documents which show any payments by Dr.
Schubert to YOU or YOUR employees or agents before the Plaintiffs' surgery.

RESPONSE:.
230.

•

Produce any written communications or documents which show any payments that Dr.
Schubert made to YOU or YOUR employees or agents. after the Plaintiffs' surgery.

RESPONSE:
231.

Produce any written communications or documents in YOUR possession which show any
paytnents that YOU made to Dr. Schubert for services he provided in connection with the
Plaintiffs' surgery.

RESPONSE:
232.

•

ProduCe any written communications or documents in YOUR possession which show any
payments that North Central Surgical Center made to Dr. Schubert for services he
provided in connection with the Plaintiffs7 .surgely.
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RESPONSE:

233.

Produce all 'versions of any Net Sale Reports for Dr. Schubert from 2005-2006 (see the
redacted Smith & Nephew document produced as Hutchens (SN)-00150021 for an example
of a Net Sales Report, attached as Exhibit D).
I,.

RESPONSE:

234.

Produce all versions of any Net Sales Reports for Dr. Schubert from 2007-2008 (see the
redacted Smith & Nephew document produced as Hutchens (SN)-00150021 for an example
of a Net'Sales Report, attached as Exhibit D).
RESPONSE:

235.

Produce all Versions of .any Net Sales Reports for Dr. Schubert from January 1, 2009—
September 28, 2009 (see the redacted Smith & Nephew document produced as Hutchens
(SN)-00150021 for an example of a Net Sales Report, attached as Exhibit D).
RESPONSE:

• 236. Produce all versions of any Net Sales Reports for Dr. Schubert from September 29, 20092015 (see the redacted Smith & Nephew document produced as Hutchens (SN)-00150021
for an example of a Net Sales Report, attached as Exhibit D).
RESPONSE:

237.

Produce all versions of any Net Sales Reports' for Dr. Schubert from 2016—present (see
the rbdacted Stnith & Nephew.•document produced as Hutchens (SN)-00150021 for an
example of a Net Sales Report, attached as Exhibit D).
- . .
.
RESPONSE:

1:

IX.

238.

Communications with 'other defendants and third parties

Please produce any documents related to Smith & Nephew hip implants, including emails,
letters, 'product brochures, Surgical Techniques, Surgical Technique Addendums, patient
package inserts, or cards of any kind that YOU have ever sent to or received from Brian
Childress'ar Neylu, Inc:

•

RESPONSE:

239.

Please produce any documents or correspondence, including emails, that YOU ever sent to
or received from any of the Defendants in this case in connection with large diameter metal
on metal hip total hip arthroplasty implants.
•.
. - • . • ••
RESPONSE: e
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240.

Please produce any documents or correspondence, including emails, that YOU ever sent to
or- received from any of the Defendants in this CaSe in connection 'with Smith & Nephew
metal on metal hip implants.
RESPONSE:

241.

Please produce 'any documents or correspondence, including emails, that YOU ever sent to
or received .from Chris Baker in connection with anything having to do with this lawsuit.
RESPONSE:

242.

Please produce any documents or correspondence, including emails, that YOU ever sent to
or reeeivedfrom'Rin Hebei-in conneetion with anything having to do with this lawsuit.
RESPONSE:

243.

Please produce any documents or correspondence, including emails, that YOU ever sent to
or received from Christopher Brooks in connection with anything having to do with this
lawsuit.
RESPONSE:

•244. Please produce any documents or correspondence, including emails, that YOU ever sent to
or. received from James Thompson .in connection. with anything having to do with this
lawsuit.
RESPONSE:

• :245.— Please produce any documents or correspondence, including emails, that YOU ever sent to
or received from Richard D.:Schuber,t,..M.D. in connection with anything having to do
with this lawsuit.
RESPONSE:

246.

Please produce any documents or correspondence, including emails, that YOU ever sent to
or received from Carey Christensen in connection with anything related to-this lawsuit.
RESPONSE:

247.

Please: produce any, documents or written materials that. YOU sent to or received from
anyone at the FDA from 20057201,0 regarding any of the components identified on Exhibit
i.

RESPONSE:

248.

Please produce any documents or written materials YOU sent to or received from anyone
at the FDA from ..201.1.—present regarding .any of. the components, products, or devices
identified on Exhibit A.
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RESPONSE:
. . •
• X.

249.

Original Implant Materials Requested for Production

One unused exemplar of a finished and packaged Modular Femoral Head of the
approximate size that was used in Plaintiff's surgery.
-•

RESPONSE:

250.

One 'unused exemplar of a finished and packaged MIR Acetabular Cup of the
approximate size that was used in Plaintiff's surgery.
RESPONSE....

251.

One unused exemplar of a finished and packaged Modular Neck Sleeve of the
approximate size that was used in Plaintiff's surgery.
RESPONSE:

252.

One unused exemplar of a finished and packaged Synergy Femoral Stem of the
approximate size that was used in Plaintiff's surgery.
RESPONSE:
'

253

One original Surgical Technique that is substantially identical to the one that would have
accompanied the Modular Femoral Head that was used in Plaintiff's surgery on that day.
RESPONSE:

254.

One original Surgical Technique that is substantially identical to the one that would have
accompanied the IIHR Acetabular Cup that was used in Plaintiff's surgery on that day.
RESPONSE:

255.

One original Surgical Technique that is substantially identical to the one that would have
accompanied ,the Mii.dular Neck Sleeve that was used in Plaintiff's surgery on that day.
RESPONSE:

256.

One original Surgical Technique that is substantially identical to the one that would have
accompanied the Synergy Femoral.Siem that was, used in Plaintiff's surgery on that day.
RESPONSE:
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257.

One original set of product labels (also known as "Chartsticks") that are substantially
identical to the ones that would have accompanied the Modular Femoral Head that was
used in Plaintiffs surgery on that day.

RESPONSE:
258.

One original set of product labels (also known as. "Chartsticks") that are substantially
identical to the ones that would have accompanied the BHR Acetabular Cup that was
used, in, Plaintiff's surgery on that day.

RESPONSE:
259.

•
One original set Of product labels (also known as "Chartsticks") that are substantially
identical to.the ones that would have accompanied the Modular Neck Sleeve that was used
in Plaintiff's surgery on that day.

RESPONSE:
260.

One original set of product labels (also known as "Chartsticks") that are substantially
identical to the ones that would have accompanied the Synergy Femoral Stem that was
used in Plaintiff's surgery on that day.
'

RESPONSE:
261.

One original set of package inserts (also known as "IFU Inserts") that are substantially
identical to the ones that would have accompanied the Modular Femoral Head that was
used in Plaintiff's surgery on that day.
.
. .

RESPONSE
262.

One, original set of package inserts (also known as "IFU Inserts") that are substantially
identical to the ones that would have accompanied the BHR Acetabular Cup that was
used in Plaintiffs surgery on that day.
.
,
•
•
RESPONSE:

263.

One original set of package inserts (also known as "IFU Inserts") that are substantially
identical td the ones that would have accompanied the Modular Neck Sleeve that was used
in Plaintiff's surgery on that day.
:
.•
.
4- .•

RESPONSE:
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264.

One original set of package inserts (also known as "1FU Inserts") that are substantially
identical' to the ones that would have accompanied the Synergy Femoral Stem that was
used in: Plaintiff's surgery on that day. •
RESPONSE:

265.

One original set of Box Labels that are substantially identical to the ones that would have
accompanied the Modular Femoral Head that was Used in PlaintifPs surgery on that day.
RESPONSE:

266.

One original set of Box Labels that are substantially identical to the ones that would have
accompanied the BHR Acetabular Cup that was used in Plaintiff's surgery on that day.
RESPONSE:

267.

One original set of Box Labels that are substantially identical to the ones that would have
accompanied the Modular Neck Sleeve that was used in Plaintiff's surgery on that day.
RESPONSE:

268.

One originals set of Boxiabels thaiare' substantially identical to the ones that would have
accompanied the Synergy Femora.Stem that was used in Plaintiff's surgery on that day.
- RESPONSE:

269.

One original set .of all written warnings or .instructions that are substantially identical to
the ones that would have accompanied the Modular Femoral Head that was used in
Plaintiff's surgery on that day.
RESPONSE:

270.

••
One original set of all written warnings or instructions that are substantially identical to
the 'ones. that would have accompanied the BAR Acetabular Cup that was used in
Plaintiffs.surgery on that day.
RESPONSE:
'

271.

;.:

One Original 'set of all Written waiti'ngs or iristruetions that are Substantially identical to
the ones that would have accompanied the Modular Neck Sleeve that was used in
Plaintiff's surgery on that day.
RESPONSE: •
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272. One original set of all written warnings or instructions that are substantially identical to
the ones that would have accompanied the Synergy Femoral Stem that was used in
Plaintiff's surgery on that day.
RESPONSE.
•

273.

One original Tyvek that is substantially identical to the one that would have accompanied
the Synergy. Femoral Stem that was used in Plaintiffs surgery on that day.
RESPONSE:

274.

One original Tyvek that iS substantially identical'to the one that would have accompanied
the BHR ACetiburar Cup that was used in Plaintiff's surgery on that day.
RESPONSE:

275.

One original Tyvek that is substantially identical to the one that would have accompanied
the Modular Femoral Head that was used in Plaintiff's surgery on that day.
RESPONSE:

-!• 276. One original Tyvek that is
, substantially identical to the one that would have accompanied
the Modular Neck Sleeve that was used.in Plaintiff's surgery on that day.
RESPONSE:
k.277. Produce one original BILPJSynergy Surgeon Model that is approximately the size of the
Device Components, as referenced to in Hutchens(SN)-0063486.
RESPONSE:
278.

Produceany written communications or purchase orders from Brian Childress or Team
Childress for the BHR/Synergy Surgeon Model, referenced in Hutchens(SN)-0063486.
RESPONSE:

279.

Produce- any written communications or purchase orders from Dallas-area Smith &
Nephew employees or sales representatives for the BHR/Synergy Surgeon Model,
referenced to in FIutchens(SN)-0063486.
RESPONSE:
Respectfully submitted,
.LAW'OfF10E OF kli) PETROFF
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/s/ Caio Formenti
Kip A. Petroff
State Bar No. 15851800
Cain Formenti
State Bar No. 24104676
10440 North Central Expressway, Suite 1540
Dallas, Texas 75231
Telephone: (972) 294:7530
Fax: (972) 294-7530
Email: kpetroff@petroffassociates.com
Email: caio@kippetroficom
ATTORNEYS FOR PLAINTIFFS

,

Certificate of Service -

I HEREBY CERTIFY that on this the 24th day of September 2019, a true and correct copy
of the foregoing was served on the Defendants as follows:
Defendants Smith & Nephew, Inc., via hand delivery through a licensed civil process server
.servcd at its registered agent, CT Corporation System, 1999 Blyan St #900, Dallas, TX 75201,
:delivered along with Petition and citation and other discovery requests.
. 'Defendants Brian Childress and Neylu, Inc.: via email to: Mr. Brian P. Johnson, Ms. Leila
D'Aquin, Mr. David O'Quinn, Ms. Kim Moore, and Ms: Kealy Sehie, and
Defendant Richard D. Schubert, M.D, via email to: Mr. David Criss and Ms. Alexandra Sallade.
/s/
Caio Formenti

-

•

:•-•
I

•
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EXHIBIT A

(Chart][Tracy Flerning][772581

CENTRAL
SURGICAL CEUTER

OPERATIVE REPORT
PATIENT:

FLEMING, TRACY

DATE:

09/28/09

ACCT #:

24542

DOB:

11/13/1968

SURGEON:

Richard Schubert, M.D.

PREOPERATIVE DIAGNOSIS:

Osteoarthritis, left hip

POSTOPERATIVE DIAGNOSIS:

Osteoarthritis, left hip.

PROCEDURE:

7

Left total hip arthroplasty (Smith
and Nephew metal-on-metal THA, 56mm SHR acetabular cup, 50-mm
chrome cobalt femoral head, +4 mm
'neck length, size 15 Standard
Offset Synergy Porous-Plus HA
Smith and Nephew thermal stem).

ASSISTANT:

Adriel Palma, CRN-FA

ANESTHESIA:

General endotracheal.

ANESTHESIOLOGIST:

John Humphrey, M.D.

After adequate general
DESCRIPTION OF PROCEDURE:
endotracheal anesthesia was obtained, the patient was positioned
in lateral decubitus position with the left hip elevated using a
McGuire positioner.. After sterile prepping and draping of the
left leg, a posterolateral approach was made of the left hip.
The. fascia lata- was split longitudinally, and a Charnley
retractor was positioned. The short external rotator and
posterior capsule were elevated off. the trochanteric.attachment
posteriorly, keeping this in continuity for later repair. The
gluteue minirnus and medius were protected superiorly. The hip
was dislocated posteriorly. A preliminary femoral neck cut was
made and the femoral head removed from the field. An anterior
and posterior acetabular retractor were positioned and the soft

9301 North Central Expressway * Sulk+. 100 * Dallas, Texas 75231 * (214) 263-2810 * Fax (214) 265-2820
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*NORTH
CENTRAL SURGICAL

CEHTER

RE: FLEmX140,, TRACY
OPERATIVE REPORT ,
Page .21of 2 .
tissue was removed froar.the acetabular margin. Acetabular
reaming was done starting at 49 ram, removing up- sequentially to
55-mm. Jk 56-mm. trial was a good fit. The final 56-mm EHR cup
was then impacted into. position. A good tight fit was noted.

,

Attention was turned to the femur. A box chisel was used to
gain a starting point in the canal followed by straight reaming
to size 14 and then broaching to size 15. A calcar reamer was
used over the broach and then a trial reduction done. A
standard offset neck was chosen, and +4 ram neck length was
chosen. The trial stem was removed. The final stem was brought
into the field. The final stem was impacted into position and a
good fit was noted. A trial fit was done again with the +4 mm
,-neck length and this seemed appropriate. The final +4 ram neck
.length head was brought onto the field. This was a 50-mm chrome
,cobalt head once again with a .+4 mm neck length. The head was
impacted onto the clean Morse taper neck and then the hip was
4 reduced and noted to be stable.' The short external rotators and
the posterior capsule were reattached down to the abductor
is-tendon and bone using #5 Ethibond sutures. The fascia was
.closed over a medium Hemovac drain using #2 Vicryl interrupted
.and #1 Vicryl running suture. The subcutaneous tissues were
closed with 2-0. Vicryl suture and the skin was closed with
staples. A sterile dressing was applied followed by transfer of
the patient to the recovery room in fair condition.

Richard Schubert, M.D.
RS/SN/snhsavantmt12/142'4937'
D: 09/28/09 11:47.A
09/29/09 01:32 A
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IMPLANi, LOG SHEET

Manufacturer
Reference #/ Catalog #
Serial*.
Lot,*
Expiration Date
NAME: PUMCUM, TRACY G
SEX: M
ACTO: 24542
AGE: 40
DOB: 11/13/68
DR: Schubert, Richard D MD
, DOS:
. . 09128/09
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EXHIBIT C

Message
From:

Richard Schubert [rdschubert@sbcglobal.net]

Sent:

06/12/2011 02:33:24

To:

Brian Childress lbdchili@me.corn] '

Subject:

MOM

Jam concerned about the number of S&N MolV patients Jam seeing that are having complaints. I saw a
man today that is 2 years out, and looks like he may be having early ostcolysis, as well as pain. He has a
BHR cup. I think this high frictional torque issue may be a smoldering problem that leads to high failure
rates in this subgroup. I have several of these that I am following.
Sent from my iPad
Richard D. Schuben MD

Hutchens(CH)-0000026

Message
From:

BRIAN CHILDRESS [bdchili@me.corn]

Sent:

06/12/2011 02:45:09

To:

Richard Schubert irdschubert@sbcglobalnet]

Subject:

Re: MOM

Would you be interested in talking to one of the hip engineers about your concerns? If so I will try to find
the most appropriate person.
I can say there have been no signs from SN to me or anyone in the field that there is a cascade effect like
some of the other MOM implants out there. Needless to say your observations need to be reviewed if you
want them to be. Let me know.
B-

Sent from my iPhone while DRIVING :-)
On Dec 5, 2011, at 2:33 PM, Richard Schubert <rdschubert@sbcgiobal.net> wrote:
> I am concerned about the number of S&N MoM patients I am seeing that are having complaints. I saw a
man today that is 2 years out, and looks like he may be having early osteolysis, as well as pain. He has a
BHR cup. I think this high frictional torque issue may be a smoldering problem that leads to high failure
rates in this subgroup. I have several of these that I am following.
> Sent from my iPad.;.; •
> Richard D. Schubert MD
'

•',

,
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CAUSE NO. DC-18-08923

TRACY FLEMING and NORMA EGEA,
Plaintiffs,
vs.
BRIAN CHILDRESS; NEYLU, INC.;
and RICHARD D. SCHUBERT, M.D.
Defendants.

§
§
§
§
§
§
§
§
§
§

IN THE DISTRICT COURT OF

DALLAS COUNTY, TEXAS

192 nd JUDICIAL DISTRICT

PLAINTIFF TRACY FLEMING’S FIRST
REQUEST FOR PRODUCTION OF DOCUMENTS
TO DEFENDANT BRIAN CHILDRESS
TO:

Defendant BRIAN CHILDRESS.
Pursuant to Texas Rule of Civil Procedure 196, Plaintiff TRACY FLEMING requests that

YOU produce for inspection and copying the documents and other tangible items listed below if
they are in your actual or constructive possession, custody, or control. Pursuant to Texas Rule of Civil
Procedure 196.2 (a), please produce them at the Law Office of Kip Petroff, 10440 N. Central
Expressway, Suite 1540, Dallas, Texas 75231 within fifty-one (51) days from the date on which
this Request is served upon YOU.
INSTRUCTIONS.
Defendant is respectfully reminded that Tex. R. Civ. P. 196.2 (b) requires an individual
response “with respect to each item or category of items” requested below, and that Tex. R. Civ.
P. 196.2 (b). Defendant is also requested to produce these documents in the order in which they
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EXHIBIT "G"

are kept in Defendant’s files and to produce attachments, enclosures, and appendices if such exist
along with the original documents in Defendant’s business record files.
These Discovery Requests are to be considered as continuing, and the Defendant is requested
to provide any additional information that the Defendant, or any other person acting on his behalf,
hereafter may obtain which will supplement or otherwise modify any of the Defendant’s responses.
Supplemental responses must be served upon the undersigned reasonably promptly after receipt of
any such information.
DEFINITIONS.
The company called, “Smith & Nephew” is Smith & Nephew, Inc., a company listed on
the “CHART-STIK LABEL” on the third page of the attached Exhibit A.
The company called, “Smith & Nephew, Inc., Orthopaedic Division” is the entity
referred to on page 1 of the May 5, 2002 Sales Representative Agreement that YOU entered into
with “Smith & Nephew, Inc., Orthopaedic Division”.
The entity called, “Neylu, Inc.” in these discovery requests is a business that YOU
allegedly owned and/or shared a Smith & Nephew commission with related to the Plaintiff’s
surgery. Neylu, Inc. is listed as the “Sales Rep” on page 1 of the May 5, 2002 Sales Representative
Agreement that YOU entered into with Smith & Nephew, Inc., Orthopaedic Division. The last
known address for Neylu, Inc. is 45 Dunrobin, Richardson, Texas 75082.
The person called, “Dr. Richard Schubert” or “Dr. Schubert” is the surgeon identified
on the attached Exhibit A.
The person called, “James Thompson” is the individual named as a “principal” of J.
Sophus Enterprises, Inc. on page 1 of the May 5, 2002 Sales Representative Agreement that
YOU and Mr. Thompson entered into with Smith & Nephew, Inc., Orthopaedic Division.
The person called, “Chris Baker” is the individual named as a “principal” of C.P.B.
Enterprises, Inc. on page 1 of the May 5, 2002 Sales Representative Agreement that YOU and
Mr. Baker entered into with Smith & Nephew, Inc., Orthopaedic Division.
The person called, “TRACY FLEMING” refers to one of the Plaintiffs in this case.
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The term, “advertising” in these discovery requests has the same meaning that the same
term had when used in the May 5, 2002 Sales Representative Agreement that YOU entered into
with Smith & Nephew, Inc., Orthopaedic Division.
The term, “annual sales growth” in these discovery requests has the same meaning that
the same term had when used in the May 5, 2002 Sales Representative Agreement that YOU
entered into with Smith & Nephew, Inc., Orthopaedic Division.
The terms, “BHR Acetabular cup” or “BHR Cup” referred to in these discovery requests
is the device called, “BHR ACETABULAR CUP WITH IMPACTOR” on the “CHART-STIK
LABEL” on the third page of the attached Exhibit A.
The term, “Childress emails and orders re: Plaintiff Surgery” in these discovery
requests has the same meaning that the same term had when used in the documents that Smith &
Nephew called, “Childress emails and orders re: Plaintiff Surgery” in the Kirby v. Smith &
Nephew lawsuit previously pending in this Court. (see Kirby-0000001 to Kirby-0000007).
The term, “Clinical Therapies Specialist” in these discovery requests has the same
meaning that the same term had when used in the May 5, 2002 Sales Representative Agreement
that YOU entered into with Smith & Nephew, Inc., Orthopaedic Division.
The term, “codes of conduct and ethical guidelines” in these discovery requests has the
same meaning that the same term had when used in the May 5, 2002 Sales Representative
Agreement that YOU entered into with Smith & Nephew, Inc., Orthopaedic Division.
The term, “commission” in these discovery requests has the same meaning that the same
term had when used in the May 5, 2002 Sales Representative Agreement that YOU entered into
with Smith & Nephew, Inc., Orthopaedic Division.
The term, “Distribution Records” in these discovery requests has the same meaning that
the same term had when used in the documents that Smith & Nephew called, “Distribution
Records (Invoice and consignments records)” in the Kirby v. Smith & Nephew lawsuit
previously pending in this Court. (see Kirby-0000667 to Kirby-0000672).
The term, “Fleming Surgery Communications” in these discovery requests has the same
meaning that the term “Kirby Surgery Communications” had when used in the documents that
Smith & Nephew called, “Kirby Surgery Communications” in the Kirby v. Smith & Nephew
lawsuit previously pending in this Court. (see Kirby-0000001 to Kirby-0000007).
The term, “laws applicable to their areas of responsibility” in these discovery requests
has the same meaning that the same term had when used in the May 5, 2002 Sales Representative
Agreement that YOU entered into with Smith & Nephew, Inc., Orthopaedic Division.
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The term, “mix of trauma product sales to total joint product sales” in these discovery
requests has the same meaning that the same term had when used in the May 5, 2002 Sales
Representative Agreement that YOU entered into with Smith & Nephew, Inc., Orthopaedic
Division.
The terms, “Modular Femoral (Hemi) Head” or “Modular Femoral Head” referred to
in these discovery requests is the device called, “MODULAR FEMORAL HEAD” on the
“CHART-STIK LABEL” on the third page of the attached Exhibit A.
The terms, “Modular Femoral (Hemi) Head sleeve” or “Modular Femoral Head
sleeve” referred to in these discovery requests is the device called, “MODULAR FEMORAL
HEAD” on the “CHART-STIK LABEL” on the third page of the attached Exhibit A.
The term, “Modular Head IMI Package Insert” in these discovery requests has the same
meaning that the same term had when used in the documents that Smith & Nephew called,
“Modular Head IMI Package Insert (Enlarged)” in the Kirby v. Smith & Nephew lawsuit
previously pending in this Court. (see Kirby-0030623 to Kirby-0030625).
The term, “newly added product” in these discovery requests has the same meaning that
the same terms had when used in the May 5, 2002 Sales Representative Agreement that YOU
entered into with Smith & Nephew, Inc., Orthopaedic Division.
The term, “newly introduced product” in these discovery requests has the same meaning
that the same terms had when used in the May 5, 2002 Sales Representative Agreement that YOU
entered into with Smith & Nephew, Inc., Orthopaedic Division.
The term, “order confirmation forms” in these discovery requests has the same meaning
that the same term had when used in the documents that Smith & Nephew called, “order
confirmation forms for Kirby surgeries” in the Kirby v. Smith & Nephew lawsuit previously
pending in this Court. (see Kirby-0000097 to Kirby-0000100).
The term, “orders re: Plaintiff Surgery” in these discovery requests has the same meaning
that the same term had when used in the documents that Smith & Nephew called, “orders re:
Plaintiff Surgeries” in the Kirby v. Smith & Nephew lawsuit previously pending in this Court.
(see Kirby-0000001 to Kirby-0000007).
The term, “Plaintiff’s surgery” or “Plaintiff’s hip implant surgery” shall mean and refer
to Plaintiff’s hip implant surgery on September 28, 2009 as described on the attached Exhibit A.
The term, “policies of Smith & Nephew, Inc.” or “policies of S & N” in these discovery
requests has the same meaning that the same terms had when used on page 6 and in Appendix 4
of the May 5, 2002 Sales Representative Agreement that YOU entered into with Smith & Nephew,
Inc., Orthopaedic Division.
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The term, “policy of Smith & Nephew, Inc.” in these discovery requests has the same
meaning that the same term had when used on page 6 and in Appendix 5 of the May 5, 2002 Sales
Representative Agreement that YOU entered into with Smith & Nephew, Inc., Orthopaedic
Division.
The term, “product ideas” in these discovery requests has the same meaning that the same
term had when used in the May 5, 2002 Sales Representative Agreement that YOU entered into
with Smith & Nephew, Inc., Orthopaedic Division.
The term, “product training” in these discovery requests has the same meaning that the
same term had when used in the May 5, 2002 Sales Representative Agreement that YOU entered
into with Smith & Nephew, Inc., Orthopaedic Division.
The term, “public exhibitions” in these discovery requests has the same meaning that the
same term had when used in the May 5, 2002 Sales Representative Agreement that YOU entered
into with Smith & Nephew, Inc., Orthopaedic Division.
The term, “published price lists” in these discovery requests has the same meaning that
the same term had when used in the May 5, 2002 Sales Representative Agreement that YOU
entered into with Smith & Nephew, Inc., Orthopaedic Division.
The term, “safe and effective use” in these discovery requests has the same meaning that
the same term had when used in the May 5, 2002 Sales Representative Agreement that YOU
entered into with Smith & Nephew, Inc., Orthopaedic Division.
The term, “sales quota” in these discovery requests has the same meaning that the same
term had when used in the May 5, 2002 Sales Representative Agreement that YOU entered into
with Smith & Nephew, Inc., Orthopaedic Division.
The term, “Synergy Femoral Component” referred to in these discovery requests is the
device called, “STANDARD OFFSET SYNERGY POROUS PLUS HA FEMORAL
COMPONENT” on the “CHART-STIK LABEL” on the third page of the attached Exhibit A.
The term, “territory” or “sales territory” in these discovery requests has the same
meaning that the same term had when used in the May 5, 2002 Sales Representative Agreement
that YOU entered into with Smith & Nephew, Inc., Orthopaedic Division.
The term, “training materials” in these discovery requests has the same meaning that the
same term had when used in the May 5, 2002 Sales Representative Agreement that YOU entered
into with Smith & Nephew, Inc., Orthopaedic Division.
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The term, “violation of the law” in these discovery requests has the same meaning that the
same term had when used in the May 5, 2002 Sales Representative Agreement that YOU entered
into with Smith & Nephew, Inc., Orthopaedic Division.
The term, “violating a code of conduct or ethical guideline” in these discovery requests
has the same meaning that the same term had when used in the May 5, 2002 Sales Representative
Agreement that YOU entered into with Smith & Nephew, Inc., Orthopaedic Division.
The term, “Withdrawal Communications (Childress emails re: R3 Metal and Modular
Head Withdrawals)” in these discovery requests has the same meaning that the same term had
when used in the May 5, 2002 Sales Representative Agreement that YOU entered into with Smith
& Nephew, Inc., Orthopaedic Division.
The terms “YOU,” YOURS,” or “YOUR” shall mean and refer to BRIAN CHILDRESS,
Defendant herein.
The term, “2015 Dear Dr. Letter re: Modular Head Withdrawal” in these discovery
requests has the same meaning that the same term had when used in the documents that Smith &
Nephew called, “2015 Dear Dr. Letter re: Modular Head Withdrawal” in the Kirby v. Smith &
Nephew lawsuit previously pending in this Court. (see Kirby-0019579 to Kirby-0019581).

I.
Tracy Fleming and his Surgery.
REQUEST NO. 1:
Please produce any photographs YOU have or are aware of from the surgery shown on Exhibit A.
RESPONSE:

REQUEST NO. 2:
Please produce any video recordings YOU have or are aware of from the surgery shown on Exhibit
A.
RESPONSE:

REQUEST NO. 3:
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Please produce any audio recordings YOU have or are aware of from the surgery shown on Exhibit
A.
RESPONSE:

REQUEST NO. 4:
Please produce any text messages or emails that YOU have or are aware of that were sent during
the surgery shown on Exhibit A.
RESPONSE:

REQUEST NO. 5:
Please produce any documents in your actual or constructive possession that would show who was
present in the operating room (including nurses, surgeons, and anyone associated with Smith &
Nephew, YOU, or Neylu, Inc.) during the surgery shown on Exhibit A.
RESPONSE:

REQUEST NO. 6:
For each of the Smith & Nephew components shown on Exhibit A, please produce any documents
containing warnings, instructions, or other information that YOU or anyone in your office provided
to Dr. Schubert or the Plaintiff.
RESPONSE:

REQUEST NO. 7:
Please produce any documents or correspondence, including emails, relating to the Plaintiff that
Neylu, Inc., YOU, or anyone associated with either of them sent to you.
RESPONSE:

REQUEST NO. 8:
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Please produce any written communications of any kind pertaining to the Plaintiff’s surgery or the
devices used in that surgery that YOU or anyone in your office sent to or received from anyone
associated with Smith & Nephew.
RESPONSE:

REQUEST NO. 9:
Please produce any documents or correspondence, including emails, that Smith & Nephew or
anyone associated with that company sent to you in connection with the Plaintiff or his surgery.
RESPONSE:

REQUEST NO. 10:
For each of the Smith & Nephew components shown on Exhibit A, please produce any written
Surgical Techniques, Surgical Technique Addendums, price charts, published price lists, product
catalogs, or package inserts containing information for physicians that you have in your actual or
constructive possession.
RESPONSE:

REQUEST NO. 11:
Any written communication between YOU and either of the Plaintiffs in this case.
RESPONSE:

REQUEST NO. 12:
Please produce any emails that YOU ever sent to or received from either of the Plaintiffs in this
case.
RESPONSE:
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REQUEST NO. 13:
Please produce any letters, cards, or correspondence that you ever sent to or received from either
of the Plaintiffs in this case in connection with Tracy Fleming’s hip implant surgery.
RESPONSE:

REQUEST NO. 14:
Please produce any document or writing of any kind that would explain or show the total
commission paid to Neylu, Inc. and/or YOU on Tracy Fleming’s hip implant surgery.
RESPONSE:

REQUEST NO. 15:
Any document or writing of any kind that would explain or show why Neylu, Inc. received any
portion of the Smith & Nephew commission on Tracy Fleming’s hip implant surgery.
RESPONSE:

REQUEST NO. 16:
Any document or writing of any kind that would explain or show how much of the Smith &
Nephew commission Neylu, Inc. received on Tracy Fleming’s hip implant surgery.
RESPONSE:

REQUEST NO. 17:
Any document or writing of any kind that would explain or show why James Thompson or J.
Sophus Enterprises received any portion of the Smith & Nephew commission on Tracy Fleming’s
hip implant surgery.
RESPONSE:
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REQUEST NO. 18:
Any document or writing of any kind that would explain or show how much of the Smith &
Nephew commission James Thompson or J. Sophus Enterprises received on Tracy Fleming’s
hip implant surgery.
RESPONSE:

REQUEST NO. 19:
Any document or writing of any kind that would explain or show why Chris Baker or C.P.B.
Enterprises received any portion of the Smith & Nephew commission on Tracy Fleming’s hip
implant surgery.
RESPONSE:

REQUEST NO. 20:
Any document or writing of any kind that would explain or show how much of the Smith &
Nephew commission Chris Baker or C.P.B. Enterprises received on Tracy Fleming’s hip implant
surgery.
RESPONSE:

REQUEST NO. 21:
Any document or writing of any kind that would explain or show why YOU received any portion
of the Smith & Nephew commission on Tracy Fleming’s hip implant surgery.
RESPONSE:

REQUEST NO. 22:
Any document or writing of any kind that would explain or show how much of the Smith &
Nephew commission YOU received on Tracy Fleming’s hip implant surgery.
RESPONSE:
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REQUEST NO. 23:
Any documents relating to “patient education” or “patient information” about Smith & Nephew
products that YOU or anyone working for you provided to the plaintiff or Dr. Schubert.
RESPONSE:

REQUEST NO. 24:
For each of the Smith & Nephew components shown on Exhibit A, please produce any written
packaging insert specifications or labeling containing written information intended for patients
that YOU have in your actual or constructive possession.
RESPONSE:

REQUEST NO. 25:
Any brochures, pamphlets, FAQs, or similar documents related to hip implants that anyone
associated with Smith & Nephew, YOU, or Neylu, Inc. provided to you with the intention of
you passing that information on to Dr. Schubert or his patients.
RESPONSE:

REQUEST NO. 26:
Any “order confirmation forms” for the Plaintiff’s hip implant surgery.
RESPONSE:

REQUEST NO. 27:
Any “orders re: Plaintiff surgery” for the Plaintiff’s hip implant surgery.
RESPONSE:
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REQUEST NO. 28:
Any “Fleming Surgery Communications” in YOUR actual or constructive possession for the
Plaintiff’s hip implant surgery.
RESPONSE:

REQUEST NO. 29:
Any “Childress emails and orders re: Plaintiff surgery” in YOUR actual or constructive possession
for the Plaintiff’s hip implant surgery.
RESPONSE:

REQUEST NO. 30:
Any “Distribution Records” in YOUR actual or constructive possession for the Plaintiff’s hip
implant surgery.
RESPONSE:

REQUEST NO. 31:
Any “Modular Head IMI Package Insert” in YOUR actual or constructive possession.
RESPONSE:

REQUEST NO. 32:
Any documents, studies, manuals, treatises, or other materials that YOU relied on before
September 28, 2009 in evaluating the safety or effectiveness of any of the components used in the
surgery shown in Exhibit A.
RESPONSE:
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REQUEST NO. 33:
Please produce any written communications of any kind, including bills, invoices, emails,
consignment records, orders, or letters pertaining to the Plaintiff’s surgery that YOU or anyone
working for you sent to or received from anyone associated with the North Central Surgical
Center.
RESPONSE:
II.

Dr. Richard Schubert and the W.B. Carrell Memorial Clinic.
REQUEST NO. 34:
Please produce any documents, including emails, letters, product brochures, Surgical Techniques,
Surgical Technique Addendums, package inserts, patient package inserts, or cards of any kind
related to Smith & Nephew metal hip implants that YOU have ever provided to or received from
Dr. Richard Schubert.
RESPONSE:

REQUEST NO. 35:
Please produce any documents, including emails, letters, product brochures, Surgical Techniques,
Surgical Technique Addendums, package inserts, patient package inserts, or cards of any kind
related to Smith & Nephew metal hip implants that YOU have ever provided to or received from
the W.B. Carrell Memorial Clinic.
RESPONSE:

REQUEST NO. 36:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2005.
RESPONSE:
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REQUEST NO. 37:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2006.
RESPONSE:

REQUEST NO. 38:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2007.
RESPONSE:

REQUEST NO. 39:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2008.
RESPONSE:

REQUEST NO. 40:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2009.
RESPONSE:

REQUEST NO. 41:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2010.
RESPONSE:
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REQUEST NO. 42:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2011.
RESPONSE:

REQUEST NO. 43:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2012.
RESPONSE:

REQUEST NO. 44:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2013.
RESPONSE:

REQUEST NO. 45:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2014.
RESPONSE:

REQUEST NO. 46:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2015.
RESPONSE:

REQUEST NO. 47:
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Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2016.
RESPONSE:

REQUEST NO. 48:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2017.
RESPONSE:

REQUEST NO. 49:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2005.
RESPONSE:

REQUEST NO. 50:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2006.
RESPONSE:

REQUEST NO. 51:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2007.
RESPONSE:

REQUEST NO. 52:
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Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2008.
RESPONSE:

REQUEST NO. 53:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2009.
RESPONSE:

REQUEST NO. 54:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2010.
RESPONSE:

REQUEST NO. 55:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2011.
RESPONSE:

REQUEST NO. 56:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2012.
RESPONSE:

REQUEST NO. 57:
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Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2013.
RESPONSE:

REQUEST NO. 58:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2014.
RESPONSE:

REQUEST NO. 59:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2015.
RESPONSE:

REQUEST NO. 60:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2016.
RESPONSE:

REQUEST NO. 61:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2017.
RESPONSE:

REQUEST NO. 62:
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Any written agreement of any kind that YOU had with the W.B. Carrell Memorial Clinic on the
date of Plaintiff’s surgery.
RESPONSE:

REQUEST NO. 63:
Any written agreement of any kind that YOU had with Dr. Richard Schubert on the date of
Plaintiff’s surgery.
RESPONSE:

REQUEST NO. 64:
Any written agreement of any kind that YOU had with the North Central Surgical Center on the
date of Plaintiff’s surgery.
RESPONSE:

REQUEST NO. 65:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from Dr. Richard Schubert in connection
with the Smith & Nephew Modular Femoral Heads at any time from January 1, 2005 to
December 31, 2011.
RESPONSE:

REQUEST NO. 66:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from Dr. Richard Schubert in connection
with the Smith & Nephew Modular Femoral Heads at any time from January 1, 2012 to the
present.
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RESPONSE:

REQUEST NO. 67:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from the W.B. Carrell Memorial Clinic in
connection with the Smith & Nephew Modular Femoral Heads at any time from January 1, 2005
to December 31, 2011.
RESPONSE:

REQUEST NO. 68:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from the W.B. Carrell Memorial Clinic in
connection with the Smith & Nephew Modular Femoral Heads at any time from January 1, 2012
to the present.
RESPONSE:

REQUEST NO. 69:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from the W.B. Carrell Memorial Clinic in
connection with the Smith & Nephew BHR Cups at any time from January 1, 2005 to December
31, 2011.
RESPONSE:

REQUEST NO. 70:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from the W.B. Carrell Memorial Clinic in
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connection with the Smith & Nephew BHR Cups at any time from January 1, 2012 to the
present.
RESPONSE:

III.
COMMUNICATIONS WITH SMITH & NEPHEW.
REQUEST NO. 71:
Please produce any documents related to metal hip implants, including but not limited to emails,
letters, product brochures, Surgical Techniques, Surgical Technique Addendums, patient package
inserts, or cards of any kind that YOU or anyone working with YOU ever provided to or received
from Smith & Nephew.
RESPONSE:

REQUEST NO. 72:
Please produce any letters, emails, faxes, or other writings that YOU or anyone working with YOU
provided to or received from anyone associated with Smith & Nephew from January 1, 2006 to
December 31, 2010 in connection with the configuration of parts shown in Exhibit A.
RESPONSE:

REQUEST NO. 73:
Please produce any letters, emails, faxes, or other writings that YOU or anyone working with YOU
provided to or received from anyone associated with Smith & Nephew from January 1, 2011 to
the present in connection with the configuration of parts shown in Exhibit A.
RESPONSE:

REQUEST NO. 74:
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Please produce any letters, emails, faxes, or other writings that YOU or anyone working with YOU
provided to anyone associated with Smith & Nephew in connection with the Smith & Nephew
Modular Femoral Head at any time from January 1, 2006 to December 31, 2012.
RESPONSE:

REQUEST NO. 75:
Please produce any letters, emails, faxes, or other writings of any kind that YOU or anyone
working with YOU provided to anyone associated with Smith & Nephew in connection with the
Smith & Nephew Modular Femoral Head at any time from January 1, 2013 to the present.
RESPONSE:

REQUEST NO. 76:
Please produce any letters, emails, faxes, or other writings of any kind that YOU or anyone
working with YOU received from anyone associated with Smith & Nephew in connection with the
Smith & Nephew Modular Femoral Head at any time from January 1, 2006 to December 31,
2012.
RESPONSE:

REQUEST NO. 77:
Please produce any letters, emails, faxes, or other writings of any kind that YOU or anyone
working with YOU received from anyone associated with Smith & Nephew in connection with the
Smith & Nephew Modular Femoral Head at any time from January 1, 2013 to the present.
RESPONSE:

REQUEST NO. 78:
Please produce any letters, emails, faxes, or other writings that YOU or anyone working with YOU
provided to anyone associated with Smith & Nephew in connection with the Smith & Nephew
BHR Cup at any time from January 1, 2006 to December 31, 2012.
RESPONSE:
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REQUEST NO. 79:
Please produce any letters, emails, faxes, or other writings of any kind that YOU or anyone
working with YOU provided to anyone associated with Smith & Nephew in connection with the
Smith & Nephew BHR Cup at any time from January 1, 2013 to the present.
RESPONSE:

REQUEST NO. 80:
Please produce any letters, emails, faxes, or other writings of any kind that YOU or anyone
working with YOU received from anyone associated with Smith & Nephew in connection with the
Smith & Nephew BHR Cup at any time from January 1, 2006 to December 31, 2012.
RESPONSE:

REQUEST NO. 81:
Please produce any letters, emails, faxes, or other writings of any kind that YOU or anyone
working with YOU received from anyone associated with Smith & Nephew in connection with
the Smith & Nephew BHR Cup at any time from January 1, 2013 to the present.
RESPONSE:

REQUEST NO. 82:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Peter Saunders [Petersaunders@hotmail.com or any other email address] in
connection with large diameter metal on metal hip total hip arthroplasty implants.
RESPONSE:

REQUEST NO. 83:
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Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Peter Saunders [Petersaunders@hotmail.com or any other email address] in
connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO.84:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Sidney Mast [Sidney.Mast@smith-nephew.com or any other email address] in
connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO.85:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Colby Freeman [Colby.Freeman@smith-nephew.com or “Freeman.Colby (Steven)
@smith-nephew.com” or any other email address] in connection with Smith & Nephew metal on
metal hip implants.
RESPONSE:

REQUEST NO.86:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Russell Walter [Russell.Walter@smith-nephew.com or any other email address] in
connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO.87:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Nicole Emery[Nicole.Emery@smith-nephew.com or any other email address] in
connection with Smith & Nephew metal on metal hip implants.
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RESPONSE:

REQUEST NO. 88:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Jim Berger[Jim.Berger@smith-nephew.com or any other email address] in
connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO.89:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Kirk Hitt[Kirk.Hitt@smith-nephew.com or any other email address] in connection
with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO.90:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from C.P. Bake[cpbake@tx.rr.com or any other email address] in connection with Smith
& Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO.91:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Tim Bourne[Tim.Bourne@smith-nephew.com or any other email address] in
connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO.92:
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Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Terrance “Terry” Smith[Terrance.Smith@smith-nephew.com or any other email
address] in connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO.93:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Mark Waugh[mark.waugh@smith-nephew.com or any other email address] in
connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO. 94:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Al Kepler [Al.Kepler@smith-nephew.com or any other email address] in
connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO.95:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Mary Kinsman[email mekinsman@wbcarrellclinic.com or any other email
address] in connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO. 96:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Mary Kinsman[email mekinsman@WBCarrellClinic.com or any other email
address] in connection with Smith & Nephew metal on metal hip implants.
RESPONSE:
TRACY FLEMING’S FIRST REQUESTS FOR PRODUCTION TO BRIAN CHILDRESS PAGE 26

REQUEST NO. 97:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Mandi Amburn [mandiamburn@hotmail.com or any other email address] in
connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO. 98:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from John Clausen at Smith & Nephew [John.Clausen@smith-nephew.com or any other
email address] in connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO. 99:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from John Clausen at Smith & Nephew [John.Clausen@smith-nephew.com or any other
email address] in connection with large diameter metal on metal hip total hip arthroplasty implants.
RESPONSE:

REQUEST NO. 100:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from any Smith & Nephew entity in connection with large diameter metal on metal hip
implants.
RESPONSE:

REQUEST NO. 101:

TRACY FLEMING’S FIRST REQUESTS FOR PRODUCTION TO BRIAN CHILDRESS PAGE 27

Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from any Smith & Nephew entity in connection with the modular femoral head used in
this case, as shown on Exhibit A.
RESPONSE:

REQUEST NO. 102:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from any Smith & Nephew entity in connection with the modular femoral head sleeve
used in this case, as shown on Exhibit A.
RESPONSE:

REQUEST NO. 103:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from any Smith & Nephew entity in connection with the BHR Cup used in this case, as
shown on Exhibit A.
RESPONSE:

REQUEST NO. 104:
Please produce any documentation describing any training that Smith & Nephew provided to
YOU at any time from the beginning of YOUR association with Smith & Nephew until today.
RESPONSE:

REQUEST NO. 105:
Please produce any documentation in YOUR possession describing the training, if any, that
Smith & Nephew provided to YOU about Smith & Nephew Quality Policy at any time from the
beginning of YOUR association with Smith & Nephew until today.
RESPONSE:
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REQUEST NO. 106:
Please produce any documentation in YOUR possession describing Smith & Nephew’s
evaluation of YOU at any time.
RESPONSE:

REQUEST NO. 107:
Please produce any documents or written materials that Smith & Nephew sent to YOU about
YOUR job or any “standards” YOU failed to meet or any “standards” YOU exceeded.
RESPONSE:

REQUEST NO. 108:
Please produce any Business Plan that YOU submitted to Smith & Nephew at any time from 2002
to 2007.
RESPONSE:

REQUEST NO. 109:
Please produce any Business Plan that YOU submitted to Smith & Nephew at any time from 2008
to 2013.
RESPONSE:

REQUEST NO. 110:
Please produce any Business Plan that YOU submitted to Smith & Nephew at any time from 2014
to the present.
RESPONSE:

REQUEST NO. 111:
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Please produce any Quarterly Update Reports that YOU submitted to Smith & Nephew at any time
from 2002 to 2007.
RESPONSE:

REQUEST NO. 112:
Please produce any Quarterly Update Reports that YOU submitted to Smith & Nephew at any time
from 2008 to 2013.
RESPONSE:

REQUEST NO. 113:
Please produce any Quarterly Update Reports that YOU submitted to Smith & Nephew at any time
from 2014 to the present.
RESPONSE:

IV.

RELATIONSHIP WITH SMITH & NEPHEW
REQUEST NO. 114:
Any letters, faxes, notes, emails, invoices, or other written materials that YOU or anyone working
with YOU sent to anyone at Smith & Nephew regarding payments or money Smith & Nephew
owed to YOU.
RESPONSE:

REQUEST NO. 115:
Any letters, faxes, notes, emails, invoices, or other written materials that anyone on your behalf
sent to anyone at Smith & Nephew regarding payments or money Smith & Nephew owed to
YOU.
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RESPONSE:

REQUEST NO. 116:
Any letters, faxes, notes, emails, invoices, or other written materials that YOU or anyone working
with YOU sent to anyone at Smith & Nephew regarding payments or money Smith & Nephew
owed to Neylu, Inc.
RESPONSE:

REQUEST NO. 117:
Any letters, faxes, notes, emails, invoices, or other written materials that anyone on your behalf
sent to anyone at Smith & Nephew regarding payments or money Smith & Nephew owed to
Neylu, Inc.
RESPONSE:

REQUEST NO. 118:
Any letters, faxes, notes, emails, invoices, or other written materials that YOU received from
anyone at Smith & Nephew regarding payments or money Smith & Nephew owed to YOU.
RESPONSE:

REQUEST NO. 119:
Any letters, faxes, notes, emails, invoices, or other written materials that YOU or anyone working
with YOU received from anyone at Smith & Nephew regarding payments or money Smith &
Nephew owed to YOU.
RESPONSE:

REQUEST NO. 120:
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Any letters, faxes, notes, emails, invoices, or other written materials that YOU received from
anyone at Smith & Nephew regarding payments or money Smith & Nephew owed to Neylu,
Inc..
RESPONSE:

REQUEST NO. 121:
Any letters, faxes, notes, emails, invoices, or other written materials that YOU or anyone
working with YOU received from anyone at Smith & Nephew regarding payments or money
Smith & Nephew owed to Neylu, Inc.
.
RESPONSE:

REQUEST NO. 122:
Any documents pertaining to YOUR involvement in any clinical studies involving hip implants of
Smith & Nephew or for any company associated with Smith & Nephew.
RESPONSE:

REQUEST NO. 123:
Any documents pertaining to Neylu, Inc.’s involvement in any clinical studies involving hip
implants of Smith & Nephew or for any company associated with Smith & Nephew.
RESPONSE:

REQUEST NO. 124:
Please produce any documents or materials from 2002 to 2006 pertaining to your agreements of
any kind with Smith & Nephew, including but not limited to copies of all written agreements in
effect during that time period.
RESPONSE:
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REQUEST NO. 125:
Please produce any documents or materials from 2007 to 2010 pertaining to your agreements of
any kind with Smith & Nephew, including but not limited to copies of all written agreements in
effect during that time period.
RESPONSE:

REQUEST NO. 126:
Please produce any documents or materials from 2011 to the present pertaining to your
agreements of any kind with Smith & Nephew, including but not limited to all written agreements
in effect during that time period.
RESPONSE:

REQUEST NO. 127:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere outside the U.S. to meet with Smith &
Nephew employees or representatives at Smith & Nephew’s expense from 2004 to 2011.
RESPONSE:

REQUEST NO. 128:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere outside the U.S. to meet with Smith &
Nephew employees or representatives at Smith & Nephew’s expense from 2012 to the present.
RESPONSE:

REQUEST NO. 129:
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Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere within the U.S. to meet with Smith &
Nephew employees or representatives at Smith & Nephew’s expense from 2004 to 2012.
RESPONSE:

REQUEST NO. 130:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere within the U.S. to meet with Smith &
Nephew employees or representatives at Smith & Nephew’s expense from 2013 to the present.
RESPONSE:

REQUEST NO. 131:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere outside the U.S. to meet with Smith &
Nephew employees or representatives at YOUR expense from 2004 to 2011.
RESPONSE:

REQUEST NO. 132:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere outside the U.S. to meet with Smith &
Nephew employees or representatives at YOUR expense from 2012 to the present.
RESPONSE:

REQUEST NO. 133:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere within the U.S. to meet with Smith &
Nephew employees or representatives at YOUR expense from 2004 to 2012.
RESPONSE:
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REQUEST NO. 134:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere within the U.S. to meet with Smith &
Nephew employees or representatives at YOUR expense from 2013 to the present.
RESPONSE:

REQUEST NO. 135:
Please produce any documents or materials that would be considered “advertising” of Smith &
Nephew hip implants that YOU used at any time from 2005 to 2009.
RESPONSE:

REQUEST NO. 136:
Please produce any documents or materials that would be considered “advertising” of Smith &
Nephew hip implants that YOU used at any time from 2010 to 2017.
RESPONSE:

REQUEST NO. 137:
Please produce any documents or materials that YOU displayed at any “public exhibitions” of
Smith & Nephew hip implants at any time from 2005 to 2009.
RESPONSE:

REQUEST NO. 138:
Please produce any documents or materials that YOU displayed at any “public exhibitions” of
Smith & Nephew hip implants at any time from 2010 to 2017.
RESPONSE:
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REQUEST NO. 139:
Please produce the “published price lists” or “published price list” for the Smith & Nephew
components shown in Exhibit A on September 28, 2009.
RESPONSE:

REQUEST NO. 140:
Please produce any “training materials” that Smith & Nephew provided to YOU related to metal
hip implants on or before September 28, 2009.
RESPONSE:

REQUEST NO. 141:
Please produce any documents related to “product ideas” that YOU submitted to Smith & Nephew
related to metal hip implants on or before September 28, 2009.
RESPONSE:

REQUEST NO. 142:
Please produce any documents that contain or describe the “policies of Smith & Nephew, Inc.”
and the “policies of S & N” that YOU were expected to comply with on September 28, 2009.
RESPONSE:

REQUEST NO. 143:
Please produce any documents that contain or describe the “policy of Smith & Nephew, Inc.” that
YOU were expected to comply with on September 28, 2009.
RESPONSE:

TRACY FLEMING’S FIRST REQUESTS FOR PRODUCTION TO BRIAN CHILDRESS PAGE 36

REQUEST NO. 144:
Please produce any documents that contain or describe the “mix of trauma product sales to total
joint product sales” in YOUR sales territory on September 28, 2009.
RESPONSE:

REQUEST NO. 145:
Please produce any document or email that YOU ever received from anyone that described the
modular femoral head as a “newly introduced product” for determination of commission rates.
RESPONSE:

REQUEST NO. 146:
Please produce any document or email that YOU ever received from anyone that described the
modular femoral head as a “newly added product” for determination of commission rates.
RESPONSE:

REQUEST NO. 147:
Please produce any document or email that YOU ever received from anyone that described the
modular femoral head sleeve as a “newly introduced product” for determination of commission
rates.
RESPONSE:

REQUEST NO. 148:
Please produce any document or email that YOU ever received from anyone that described the
modular femoral head sleeve as a “newly added product” for determination of commission rates.
RESPONSE:
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REQUEST NO. 149:
Please produce any document or email that YOU ever received from anyone that described the
BHR Cup as a “newly introduced product” for determination of commission rates.
RESPONSE:

REQUEST NO. 150:
Please produce any document or email that YOU ever received from anyone that described the
BHR Cup as a “newly added product” for determination of commission rates.
RESPONSE:

REQUEST NO. 151:
Please produce any document or email that YOU ever received from anyone that described the
Synergy Femoral Component as a “newly introduced product” for determination of commission
rates.
RESPONSE:

REQUEST NO. 152:
Please produce any document or email that YOU ever received from anyone that described the
Synergy Femoral Component as a “newly added product” for determination of commission rates.
RESPONSE:

REQUEST NO. 153:
Please produce any documents that describe the “annual sales growth” that YOU achieved for
the year 2005.
RESPONSE:
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REQUEST NO. 154:
Please produce any documents that describe the “annual sales growth” that YOU achieved for
the year 2006.
RESPONSE:

REQUEST NO. 155:
Please produce any documents that describe the “annual sales growth” that YOU achieved for
the year 2007.
RESPONSE:

REQUEST NO. 156:
Please produce any documents that describe the “annual sales growth” that YOU achieved for
the year 2008.
RESPONSE:

REQUEST NO. 157:
Please produce any documents that describe the “annual sales growth” that YOU achieved for
the year 2009.
RESPONSE:

REQUEST NO. 158:
Please produce any documents that describe the “annual sales growth” that YOU achieved for
the year 2010.
RESPONSE:
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REQUEST NO. 159:
Please produce any documents that describe the “annual sales growth” that YOU achieved for
the year 2011.
RESPONSE:

REQUEST NO. 160:
Please produce any documents that describe the “annual sales growth” that Neylu, Inc. achieved
for the year 2005.
RESPONSE:

REQUEST NO. 161:
Please produce any documents that describe the “annual sales growth” that Neylu, Inc. achieved
for the year 2006.
RESPONSE:

REQUEST NO. 162:
Please produce any documents that describe the “annual sales growth” that Neylu, Inc. achieved
for the year 2007.
RESPONSE:

REQUEST NO. 163:
Please produce any documents that describe the “annual sales growth” that Neylu, Inc. achieved
for the year 2008.
RESPONSE:
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REQUEST NO. 164:
Please produce any documents that describe the “annual sales growth” that Neylu, Inc. achieved
for the year 2009.
RESPONSE:

REQUEST NO. 165:
Please produce any documents that describe the “annual sales growth” that Neylu, Inc. achieved
for the year 2010.
RESPONSE:

REQUEST NO. 166:
Please produce any documents that describe the “annual sales growth” that Neylu, Inc. achieved
for the year 2011.
RESPONSE:

REQUEST NO. 167:
Please produce any communications of any kind, including emails, that YOU had with the
“Clinical Therapies Specialist” for any study or clinical trial involving any of the components
shown on Exhibit A.
RESPONSE:

REQUEST NO. 168:
Please produce any communications of any kind, including emails, that YOU had with the
“Clinical Therapies Specialist” for any study or clinical trial involving Smith & Nephew hip
implants that YOU assisted with in any way.
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RESPONSE:

REQUEST NO. 169:
Please produce any documents in YOUR actual or constructive possession describing any
“product training” that YOU received that was designed to train or convey information to U.S.
physicians and other health care professionals in the “safe and effective use” of any of the products
shown on Exhibit A.
RESPONSE:

REQUEST NO. 170:
Please produce any documents in YOUR actual or constructive possession that Smith & Nephew
provided to sales reps before September 28, 2009 that described or referred to any “laws
applicable to their areas of responsibility”.
RESPONSE:

REQUEST NO. 171:
Please produce any communications of any kind that YOU received from Smith & Nephew, Inc.
that described or referred to any “codes of conduct and ethical guidelines” that YOU were
expected to be familiar with as part of YOUR job on September 28, 2009.
RESPONSE:

REQUEST NO. 172:
Please produce any documents in YOUR actual or constructive possession that Smith & Nephew
provided to sales reps before September 28, 2009 that described what YOU were expected to do
to become familiar with “laws applicable to [YOUR] areas of responsibility”.
RESPONSE:
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REQUEST NO. 173:
Please produce any documents in YOUR actual or constructive possession that Smith & Nephew
provided to sales reps before September 28, 2009 that described what YOU were expected to do
to become familiar with any “codes of conduct and ethical guidelines”.
RESPONSE:

REQUEST NO. 174:
Please produce any documents in YOUR actual or constructive possession that Smith & Nephew
provided to sales reps before September 28, 2009 that described how YOU were supposed to
determine if any of YOUR activities could result in “violation of the law.”
RESPONSE:

REQUEST NO. 175:
Please produce any documents in YOUR actual or constructive possession that Smith & Nephew
provided to sales reps before September 28, 2009 that described how YOU were supposed to
determine if any of YOUR activities could result in a health care provider “violating a code of
conduct or ethical guideline”.
RESPONSE:

REQUEST NO. 176:
Please produce any documents in YOUR actual or constructive possession that Smith & Nephew
provided to sales reps before September 28, 2009 that explained what YOU were supposed to do
if YOU determined that any of YOUR activities resulted in “violation of the law.”
RESPONSE:

REQUEST NO. 177:
Please produce any documents in YOUR actual or constructive possession that Smith & Nephew
provided to sales reps before September 28, 2009 that described or explained what YOU were
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supposed to do if YOU determined that any of YOUR activities resulted in a health care provider
“violating a code of conduct or ethical guideline”.
RESPONSE:

REQUEST NO. 178:
Please produce any documents in YOUR actual or constructive possession that would demonstrate
or describe what research or investigation YOU undertook before September 28, 2009 to become
familiar with “laws applicable to [YOUR] areas of responsibility”.
RESPONSE:

REQUEST NO. 179:
Please produce any documents in YOUR actual or constructive possession that would demonstrate
or describe what research or investigation YOU undertook before September 28, 2009 to become
familiar with any “codes of conduct and ethical guidelines” that govern the behavior of any
health care providers with whom YOU had contact at that time.
RESPONSE:

REQUEST NO. 180:
Please produce any documents in YOUR actual or constructive possession that would demonstrate
or describe what research or investigation Chris Baker undertook before September 28, 2009 to
become familiar with “laws applicable to [YOUR] areas of responsibility”.
RESPONSE:

REQUEST NO. 181:
Please produce any documents in YOUR actual or constructive possession that would demonstrate
or describe what research or investigation Chris Baker undertook before September 28, 2009 to
become familiar with any “codes of conduct and ethical guidelines” that govern the behavior of
any health care providers with whom YOU had contact at that time.
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RESPONSE:

REQUEST NO. 182:
Please produce any documents in YOUR actual or constructive possession that would demonstrate
or describe what research or investigation James Thompson undertook before September 28,
2009 to become familiar with “laws applicable to [YOUR] areas of responsibility”.
RESPONSE:

REQUEST NO. 183:
Please produce any documents in YOUR actual or constructive possession that would demonstrate
or describe what research or investigation James Thompson undertook before September 28,
2009 to become familiar with any “codes of conduct and ethical guidelines” that govern the
behavior of any health care providers with whom YOU had contact at that time.
RESPONSE:

REQUEST NO. 184:
Please produce any documents in YOUR actual or constructive possession that would demonstrate
or describe what research or investigation Neylu, Inc. undertook before September 28, 2009 to
become familiar with “laws applicable to [YOUR] areas of responsibility”.
RESPONSE:

REQUEST NO. 185:
Please produce any documents in YOUR actual or constructive possession that would demonstrate
or describe what research or investigation Neylu, Inc. undertook before September 28, 2009 to
become familiar with any “codes of conduct and ethical guidelines” that govern the behavior of
any health care providers with whom YOU had contact at that time.
RESPONSE:
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V.
May 2006 BHR Approval Order

REQUEST NO. 186:
The May 2006 Approval Order for the Birmingham Hip Resurfacing System that is attached as
Exhibit B states the following:
“[Y]ou have agreed to provide the following data every 6 months for the first two years
and annually thereafter following PMA approval until completion of the post-approval
studies and the submission of a final report: 2. You have agreed to conduct a study to
evaluate the learning curve, training program, and longer-term safety and effectiveness of
the BHR System in the United States. This study will assess the generalization of the
experience from a single physician in the United Kingdom to medical practice in the United
States. Results of this study will be reflected in the labeling.
This study is expected to include 350 patients at up to 8 sites with a minimum of 35
patients per site. Investigational sites recruited to participate in this study will be comprised
of a geographically diverse mix of academic, referral, and/or community based sites. Per
the training program outlined in the PMA, investigators will be recruited from the “Core
Surgeon” group who will initially be trained on the BHR System as well as from a group
of other interested US Surgeons who are subsequently trained by the Core Surgeons.
Clinical and radiographic data will be assessed at baseline, annually through five (5)
years post-op, and at ten (10) years post-op. Pain, function, and range of motion evaluations
will be performed using the Harris Hip Score assessment method. Radiographs will be
collected to evaluate any radiolucencies, osteolysis, or component position change. In
addition, revision and adverse event data will be collected.
The subjects will be assessed in the interim years of six (6) through nine (9) years postop by use of a “postcard” (mailed, e-mailed, or telephone call) questionnaire follow-up to
assess each subject’s general well-being, and to determine if the study components remain
implanted or are revised.
In addition, to further assess the safety of the BHR system, cobalt and chromium ion
concentration in the blood and renal function data (such as creatinine, GFR, BUN), will be
collected preoperatively and at the 1-, 4-, and 10-year follow-up timepoints.”
With respect to that Approval Order statement, please produce any documents that demonstrate
any involvement YOU or anyone working for YOU had with any of the clinical studies, data
collection, report preparation or submission, assessments, evaluations, questionnaire completion,
patient enrollment, or other events referred to in that section of the Approval Order. (Patient names
or other identifying information may be redacted for privacy.)
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RESPONSE:

REQUEST NO. 187:
The May 2006 Approval Order for the Birmingham Hip Resurfacing System that is attached as
Exhibit B states the following:
“[Y]ou have agreed to provide the following data every 6 months for the first two years
and annually thereafter following PMA approval until completion of the post-approval
studies and the submission of a final report: 3. You have agreed to implement a training
program, as outlined in the PMA. The training program includes quarterly investigator
teleconferences or meetings for the first two years of the US study to provide a clinical
update to investigators; to discuss safety issues including adverse events; and to identify
recommendations for improvement of the training program or labeling. If some
investigators cannot attend the conference, you have agreed that these investigators will all
be contacted by telephone or will be sent the “Investigator Feedback Form” so that
individual feedback can be obtained. You have agreed to submit a summary of the minutes
of the quarterly teleconferences/physical meeting/investigator feedback information as part
of the report.”
With respect to that Approval Order statement, please produce any documents that demonstrate
any involvement YOU or anyone working for YOU had with any of the clinical studies, reports,
training programs, teleconferences, meetings, clinical updates, recommendations, telephone calls,
receipt of “Investigator Feedback Forms,” data collection, preparation or review of minutes of
meetings, or other events referred to in that section of the Approval Order. (Patient names or other
identifying information may be redacted for privacy.)
RESPONSE:

REQUEST NO. 188:
The May 2006 Approval Order for the Birmingham Hip Resurfacing System that is attached as
Exhibit B states the following:
“[Y]ou have agreed to provide the following data every 6 months for the first two years
and annually thereafter following PMA approval until completion of the post-approval
studies and the submission of a final report: . . . 4. You have agreed to provide an analysis
of adverse events and complaints (including MDRs) received regarding the BHR system.
In addition, you agree to use this analysis to provide a justification for modifications to the
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training program, post-approval study, labeling, and/or device design. Any modification to
the post-approval study, labeling, and/or device design will be submitted for FDA review
and approval prior to implementation.”
With respect to that Approval Order statement, please produce any documents that demonstrate
any involvement YOU or anyone working for YOU had with any of the clinical studies, data
collection, report preparation or submission, assessments, analyses, “modifications to the training
program, post-approval study, labeling, and/or device design,” evaluations, questionnaire
completion, patient enrollment, or other events referred to in that section of the Approval Order.
(Patient names or other identifying information may be redacted for privacy.)
RESPONSE:

VI.
REGULATION OF HIP IMPLANTS
REQUEST NO. 189:
For each of the Smith & Nephew components shown on Exhibit A, please produce any documents
that YOU contend establishes that the FDA approved, cleared as substantially equivalent to
existing marketed devices under 510(k), or “grandfathered” the use of that component for human
implantation surgery.
RESPONSE:

REQUEST NO. 190:
For each of the Smith & Nephew components shown on Exhibit A that has been removed, recalled,
or withdrawn from the U.S. market, please produce any letters or public notices that YOU received
from Smith & Nephew informing it of such action.
RESPONSE:

REQUEST NO. 191:
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Please produce any letters, reports, or other documents that YOU received from anyone at the
FDA regarding Smith & Nephew’s decision to withdraw, recall, or remove from the U.S. market
any of the components identified on Exhibit A.
RESPONSE:

REQUEST NO. 192:
Please produce any documents or written materials that YOU sent to anyone at the FDA from 2005
to 2010 regarding any of the components identified on Exhibit A.
RESPONSE:

REQUEST NO. 193:
Please produce any documents or written materials YOU sent to anyone at the FDA from 2011 to
the present regarding any of the components, products, or devices identified on Exhibit A.
RESPONSE:

REQUEST NO. 194:
Please produce any documents or written materials that YOU received from anyone at the FDA
from 2005 to 2010 regarding any of the components identified on Exhibit A.
RESPONSE:

REQUEST NO. 195:
Please produce any documents or written materials YOU received from anyone at the FDA from
2011 to the present regarding any of the components identified on Exhibit A.
RESPONSE:
VII.
MISCELLANEOUS DOCUMENTS AND THINGS.
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REQUEST NO. 196:
Any written agreement of any kind that YOU had with North Central Surgical Center on
September 28, 2009.
RESPONSE:

REQUEST NO. 197:
Any written agreement of any kind that YOU had with Chris Baker or C.P.B. Enterprises, Inc.
on September 28, 2009.
RESPONSE:

REQUEST NO. 198:
Any written agreement of any kind that YOU had with James Thompson or J. Sophus
Enterprises, Inc. on September 28, 2009.
RESPONSE:
REQUEST NO. 199:
Any written agreement of any kind that Neylu, Inc. had with Chris Baker or C.P.B. Enterprises,
Inc. on September 28, 2009.
RESPONSE:

REQUEST NO. 200:
Any written agreement of any kind that Neylu, Inc. had with James Thompson or J. Sophus
Enterprises, Inc. on September 28, 2009.
RESPONSE:

REQUEST NO. 201:
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Please produce any documents related to Smith & Nephew hip implants, including emails, letters,
product brochures, Surgical Techniques, Surgical Technique Addendums, patient package inserts,
or cards of any kind that YOU have ever sent to or received from Neylu, Inc.
RESPONSE:

REQUEST NO. 202:
Please produce any documents related to hip implants, including emails, letters, product brochures,
Surgical Techniques, Surgical Technique Addendums, patient package inserts, or cards of any kind
that YOU have ever sent to or received from Chris Baker or James Thompson.
RESPONSE:

REQUEST NO. 203:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Chris Baker or James Thompson in connection with large diameter metal on metal
hip total hip arthroplasty implants.
RESPONSE:

REQUEST NO. 204:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Chris Baker or James Thompson in connection with Smith & Nephew metal on
metal hip implants.
RESPONSE:

REQUEST NO. 205:
Please produce any documents or materials from 2002 to 2010 pertaining to YOUR agreements of
any kind with Chris Baker, including but not limited to copies of all written agreements in effect
during that time period.
RESPONSE:
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REQUEST NO. 206:
Please produce any documents or materials from 2002 to 2010 pertaining to YOUR agreements of
any kind with James Thompson, including but not limited to all written agreements in effect
during that time period.
RESPONSE:

REQUEST NO. 207:
Please produce any documents or materials from 2002 to 2010 pertaining to YOUR agreements of
any kind with C.P.B. Enterprises, Inc, including but not limited to copies of all written
agreements in effect during that time period.
RESPONSE:

REQUEST NO. 208:
Please produce any documents or materials from 2002 to 2010 pertaining to YOUR agreements of
any kind with J. Sophus Enterprises, Inc, including but not limited to all written agreements in
effect during that time period.
RESPONSE:

REQUEST NO. 209:
Please produce any emails or other written communications that YOU received from Smith &
Nephew when the “2015 Dear Dr. Letter re: Modular Head Withdrawal” was sent to you.
RESPONSE:

REQUEST NO. 210:
Please produce any emails or other written communications that Neylu, Inc. received from Smith
& Nephew when the “2015 Dear Dr. Letter re: Modular Head Withdrawal” was sent to it.
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RESPONSE:

REQUEST NO. 211:
Please produce any emails or other written communications that YOU received from Chris Baker
when the “2015 Dear Dr. Letter re: Modular Head Withdrawal” was sent to him.
RESPONSE:

REQUEST NO. 212:
Please produce any emails or other written communications that YOU received from James
Thompson when the “2015 Dear Dr. Letter re: Modular Head Withdrawal” was sent to him.
RESPONSE:
REQUEST NO. 213:
Please produce all “Withdrawal Communications (Childress emails re: R3 Metal and
Modular Head Withdrawals)” in YOUR actual or constructive possession.
RESPONSE:

REQUEST NO. 214:
Please produce any notifications YOU received in 2015 regarding YOUR duty to preserve
documents and evidence related to the modular femoral head when the modular femoral head was
withdrawn or recalled from the market that year.
RESPONSE:

REQUEST NO. 214:
Please produce any notifications that YOU received at any time from 2016 to the present regarding
YOUR duty to preserve documents and evidence related to the modular femoral head after the
modular femoral head was withdrawn or recalled from the market in 2015.
RESPONSE:
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REQUEST NO. 215:
Please produce any notifications that Neylu, Inc. received in 2015 regarding its duty to preserve
documents and evidence related to the modular femoral head when the modular femoral head was
withdrawn or recalled from the market that year.
RESPONSE:

REQUEST NO. 216:
Please produce any notifications that Neylu, Inc. received at any time from 2016 to the present
regarding its duty to preserve documents and evidence related to the modular femoral head after
the modular femoral head was withdrawn or recalled from the market in 2015.
RESPONSE:

REQUEST NO. 217:
Please produce any documents or materials that would describe YOUR “sales quota” on
September 28, 2009.
RESPONSE:

Respectfully submitted,
_______/s/__________________
KIP PETROFF
State Bar No. 15851800
Law Office of Kip Petroff
10440 N. Central Expressway, Suite 1540
Dallas, TX 75231
Telephone: (972) 294-7530
Email: kpetroff@petroffassociates.com
ATTORNEY FOR PLAINTIFFS

CERTIFICATE OF SERVICE
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I HEREBY CERTIFY that on this the 19th day of July, 2018, a true and correct copy of the
foregoing document was sent via overnight mail to a licensed process server in Dallas County with
instructions to immediately attempt personal service on this Defendant of Citation, Petition, and
written discovery requests.
________/s/_____________________
KIP PETROFF
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CAUSE NO. DC-18-08923

TRACY FLEMING and NORMA EGEA,

§
§
Plaintiffs,
§
§
vs.
§
§
BRIAN CHILDRESS; NEYLU, INC.; §
and RICHARD D. SCHUBERT, M.D. §
§
Defendants.
§

IN THE DISTRICT COURT OF

DALLAS COUNTY, TEXAS

192 nd JUDICIAL DISTRICT

PLAINTIFF TRACY FLEMING’S FIRST
REQUEST FOR PRODUCTION OF DOCUMENTS
TO DEFENDANT NEYLU, INC.
TO:

Defendant NEYLU, INC.
Pursuant to Texas Rule of Civil Procedure 196, Plaintiff TRACY FLEMING requests that

YOU produce for inspection and copying the documents and other tangible items listed below if
they are in your actual or constructive possession, custody, or control. Pursuant to Texas Rule of Civil
Procedure 196.2 (a), please produce them at the Law Office of Kip Petroff, 10440 N. Central
Expressway, Suite 1540, Dallas, Texas 75231 within fifty-one (51) days from the date on which
this Request is served upon YOU.
INSTRUCTIONS.
Defendant is respectfully reminded that Tex. R. Civ. P. 196.2 (b) requires an individual
response “with respect to each item or category of items” requested below, and that Tex. R. Civ.
P. 196.2 (b). Defendant is also requested to produce these documents in the order in which they
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EXHIBIT "H"

are kept in Defendant’s files and to produce attachments, enclosures, and appendices if such exist
along with the original documents in Defendant’s business record files.
These Discovery Requests are to be considered as continuing, and the Defendant is requested
to provide any additional information that the Defendant, or any other person acting on the
Defendant’s behalf, hereafter may obtain which will supplement or otherwise modify any of the
Defendant’s responses. Supplemental responses must be served upon the undersigned reasonably
promptly after receipt of any such information.
DEFINITIONS.
The company called, “Smith & Nephew” is Smith & Nephew, Inc., a company listed on
the “CHART-STIK LABEL” on the third page of the attached Exhibit A.
The company called, “Smith & Nephew, Inc., Orthopaedic Division” is the entity
referred to on page 1 of the May 5, 2002 Sales Representative Agreement that YOU entered into
with “Smith & Nephew, Inc., Orthopaedic Division”.
The person called, “Brian Childress” in these discovery requests is a person listed as the
“Guarantor” on page 1 of the May 5, 2002 Sales Representative Agreement that YOU entered into
with Smith & Nephew, Inc., Orthopaedic Division. The last known address for Brian Childress
is 45 Dunrobin, Richardson, Texas 75082.
The person called, “Dr. Richard Schubert” or “Dr. Schubert” is the surgeon identified
on the attached Exhibit A.
The person called, “James Thompson” is the individual named as a “principal” of J.
Sophus Enterprises, Inc. on page 1 of the May 5, 2002 Sales Representative Agreement that
YOU and Mr. Thompson entered into with Smith & Nephew, Inc., Orthopaedic Division.
The person called, “Chris Baker” is the individual named as a “principal” of C.P.B.
Enterprises, Inc. on page 1 of the May 5, 2002 Sales Representative Agreement that YOU and
Mr. Baker entered into with Smith & Nephew, Inc., Orthopaedic Division.
The person called, “TRACY FLEMING” refers to one of the Plaintiffs in this case.
The term, “advertising” in these discovery requests has the same meaning that the same
term had when used in the May 5, 2002 Sales Representative Agreement that YOU entered into
with Smith & Nephew, Inc., Orthopaedic Division.
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The term, “annual sales growth” in these discovery requests has the same meaning that
the same term had when used in the May 5, 2002 Sales Representative Agreement that YOU
entered into with Smith & Nephew, Inc., Orthopaedic Division.
The terms, “BHR Acetabular cup” or “BHR Cup” referred to in these discovery requests
is the device called, “BHR ACETABULAR CUP WITH IMPACTOR” on the “CHART-STIK
LABEL” on the third page of the attached Exhibit A.
The term, “Childress emails and orders re: Plaintiff Surgery” in these discovery
requests has the same meaning that the same term had when used in the documents that Smith &
Nephew called, “Childress emails and orders re: Plaintiff Surgery” in the Kirby v. Smith &
Nephew lawsuit previously pending in this Court. (see Kirby-0000001 to Kirby-0000007).
The term, “Clinical Therapies Specialist” in these discovery requests has the same
meaning that the same term had when used in the May 5, 2002 Sales Representative Agreement
that YOU entered into with Smith & Nephew, Inc., Orthopaedic Division.
The term, “codes of conduct and ethical guidelines” in these discovery requests has the
same meaning that the same term had when used in the May 5, 2002 Sales Representative
Agreement that YOU entered into with Smith & Nephew, Inc., Orthopaedic Division.
The term, “commission” in these discovery requests has the same meaning that the same
term had when used in the May 5, 2002 Sales Representative Agreement that YOU entered into
with Smith & Nephew, Inc., Orthopaedic Division.
The term, “Distribution Records” in these discovery requests has the same meaning that
the same term had when used in the documents that Smith & Nephew called, “Distribution
Records (Invoice and consignments records)” in the Kirby v. Smith & Nephew lawsuit
previously pending in this Court. (see Kirby-0000667 to Kirby-0000672).
The term, “Fleming Surgery Communications” in these discovery requests has the same
meaning that the term “Kirby Surgery Communications” had when used in the documents that
Smith & Nephew called, “Kirby Surgery Communications” in the Kirby v. Smith & Nephew
lawsuit previously pending in this Court. (see Kirby-0000001 to Kirby-0000007).
The term, “laws applicable to their areas of responsibility” in these discovery requests
has the same meaning that the same term had when used in the May 5, 2002 Sales Representative
Agreement that YOU entered into with Smith & Nephew, Inc., Orthopaedic Division.
The term, “mix of trauma product sales to total joint product sales” in these discovery
requests has the same meaning that the same term had when used in the May 5, 2002 Sales
Representative Agreement that YOU entered into with Smith & Nephew, Inc., Orthopaedic
Division.
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The terms, “Modular Femoral (Hemi) Head” or “Modular Femoral Head” referred to
in these discovery requests is the device called, “MODULAR FEMORAL HEAD” on the
“CHART-STIK LABEL” on the third page of the attached Exhibit A.
The terms, “Modular Femoral (Hemi) Head sleeve” or “Modular Femoral Head
sleeve” referred to in these discovery requests is the device called, “MODULAR FEMORAL
HEAD” on the “CHART-STIK LABEL” on the third page of the attached Exhibit A.
The term, “Modular Head IMI Package Insert” in these discovery requests has the same
meaning that the same term had when used in the documents that Smith & Nephew called,
“Modular Head IMI Package Insert (Enlarged)” in the Kirby v. Smith & Nephew lawsuit
previously pending in this Court. (see Kirby-0030623 to Kirby-0030625).
The term, “newly added product” in these discovery requests has the same meaning that
the same terms had when used in the May 5, 2002 Sales Representative Agreement that YOU
entered into with Smith & Nephew, Inc., Orthopaedic Division.
The term, “newly introduced product” in these discovery requests has the same meaning
that the same terms had when used in the May 5, 2002 Sales Representative Agreement that YOU
entered into with Smith & Nephew, Inc., Orthopaedic Division.
The term, “order confirmation forms” in these discovery requests has the same meaning
that the same term had when used in the documents that Smith & Nephew called, “order
confirmation forms for Kirby surgeries” in the Kirby v. Smith & Nephew lawsuit previously
pending in this Court. (see Kirby-0000097 to Kirby-0000100).
The term, “orders re: Plaintiff Surgery” in these discovery requests has the same meaning
that the same term had when used in the documents that Smith & Nephew called, “orders re:
Plaintiff Surgeries” in the Kirby v. Smith & Nephew lawsuit previously pending in this Court.
(see Kirby-0000001 to Kirby-0000007).
The term, “Plaintiff’s surgery” or “Plaintiff’s hip implant surgery” shall mean and refer
to Plaintiff’s hip implant surgery on September 28, 2009 as described on the attached Exhibit A.
The term, “policies of Smith & Nephew, Inc.” or “policies of S & N” in these discovery
requests has the same meaning that the same terms had when used on page 6 and in Appendix 4
of the May 5, 2002 Sales Representative Agreement that YOU entered into with Smith & Nephew,
Inc., Orthopaedic Division.
The term, “policy of Smith & Nephew, Inc.” in these discovery requests has the same
meaning that the same term had when used on page 6 and in Appendix 5 of the May 5, 2002 Sales
Representative Agreement that YOU entered into with Smith & Nephew, Inc., Orthopaedic
Division.
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The term, “product ideas” in these discovery requests has the same meaning that the same
term had when used in the May 5, 2002 Sales Representative Agreement that YOU entered into
with Smith & Nephew, Inc., Orthopaedic Division.
The term, “product training” in these discovery requests has the same meaning that the
same term had when used in the May 5, 2002 Sales Representative Agreement that YOU entered
into with Smith & Nephew, Inc., Orthopaedic Division.
The term, “public exhibitions” in these discovery requests has the same meaning that the
same term had when used in the May 5, 2002 Sales Representative Agreement that YOU entered
into with Smith & Nephew, Inc., Orthopaedic Division.
The term, “published price lists” in these discovery requests has the same meaning that
the same term had when used in the May 5, 2002 Sales Representative Agreement that YOU
entered into with Smith & Nephew, Inc., Orthopaedic Division.
The term, “safe and effective use” in these discovery requests has the same meaning that
the same term had when used in the May 5, 2002 Sales Representative Agreement that YOU
entered into with Smith & Nephew, Inc., Orthopaedic Division.
The term, “sales quota” in these discovery requests has the same meaning that the same
term had when used in the May 5, 2002 Sales Representative Agreement that YOU entered into
with Smith & Nephew, Inc., Orthopaedic Division.
The term, “Synergy Femoral Component” referred to in these discovery requests is the
device called, “STANDARD OFFSET SYNERGY POROUS PLUS HA FEMORAL
COMPONENT” on the “CHART-STIK LABEL” on the third page of the attached Exhibit A.
The term, “territory” or “sales territory” in these discovery requests has the same
meaning that the same term had when used in the May 5, 2002 Sales Representative Agreement
that YOU entered into with Smith & Nephew, Inc., Orthopaedic Division.
The term, “training materials” in these discovery requests has the same meaning that the
same term had when used in the May 5, 2002 Sales Representative Agreement that YOU entered
into with Smith & Nephew, Inc., Orthopaedic Division.
The term, “violation of the law” in these discovery requests has the same meaning that the
same term had when used in the May 5, 2002 Sales Representative Agreement that YOU entered
into with Smith & Nephew, Inc., Orthopaedic Division.
The term, “violating a code of conduct or ethical guideline” in these discovery requests
has the same meaning that the same term had when used in the May 5, 2002 Sales Representative
Agreement that YOU entered into with Smith & Nephew, Inc., Orthopaedic Division.
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The term, “Withdrawal Communications (Childress emails re: R3 Metal and Modular
Head Withdrawals)” in these discovery requests has the same meaning that the same term had
when used in the May 5, 2002 Sales Representative Agreement that YOU entered into with Smith
& Nephew, Inc., Orthopaedic Division.
The terms “YOU,” YOURS,” or “YOUR” shall mean and refer to NEYLU, Inc.,
Defendant herein.
The term, “2015 Dear Dr. Letter re: Modular Head Withdrawal” in these discovery
requests has the same meaning that the same term had when used in the documents that Smith &
Nephew called, “2015 Dear Dr. Letter re: Modular Head Withdrawal” in the Kirby v. Smith &
Nephew lawsuit previously pending in this Court. (see Kirby-0019579 to Kirby-0019581).

I.
Tracy Fleming and his Surgery.
REQUEST NO. 1:
Please produce any photographs YOU have or are aware of from the surgery shown on Exhibit A.
RESPONSE:

REQUEST NO. 2:
Please produce any video recordings YOU have or are aware of from the surgery shown on Exhibit
A.
RESPONSE:

REQUEST NO. 3:
Please produce any audio recordings YOU have or are aware of from the surgery shown on Exhibit
A.
RESPONSE:

REQUEST NO. 4:
Please produce any text messages or emails that YOU have or are aware of that were sent during
the surgery shown on Exhibit A.
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RESPONSE:

REQUEST NO. 5:
Please produce any documents in your actual or constructive possession that would show who was
present in the operating room (including nurses, surgeons, and anyone associated with Smith &
Nephew, YOU, or Neylu, Inc.) during the surgery shown on Exhibit A.
RESPONSE:

REQUEST NO. 6:
For each of the Smith & Nephew components shown on Exhibit A, please produce any documents
containing warnings, instructions, or other information that YOU or anyone in your office provided
to Dr. Schubert or the Plaintiff.
RESPONSE:

REQUEST NO. 7:
Please produce any documents or correspondence, including emails, relating to the Plaintiff that
Neylu, Inc., Chris Baker, James Thompson or anyone associated with any of them sent to you.
RESPONSE:

REQUEST NO. 8:
Please produce any written communications of any kind pertaining to the Plaintiff’s surgery or the
devices used in that surgery that YOU or anyone in your office sent to or received from anyone
associated with Smith & Nephew.
RESPONSE:

REQUEST NO. 9:
Please produce any documents or correspondence, including emails, that Smith & Nephew or
anyone associated with that company sent to YOU in connection with the Plaintiff or his surgery.
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RESPONSE:

REQUEST NO. 10:
For each of the Smith & Nephew components shown on Exhibit A, please produce any written
Surgical Techniques, Surgical Technique Addendums, price charts, published price lists, product
catalogs, or package inserts containing information for physicians that you have in your actual or
constructive possession.
RESPONSE:

REQUEST NO. 11:
Any written communication between YOU and either of the Plaintiffs in this case.
RESPONSE:

REQUEST NO. 12:
Please produce any emails that YOU ever sent to or received from either of the Plaintiffs in this
case.
RESPONSE:

REQUEST NO. 13:
Please produce any letters, cards, or correspondence that you ever sent to or received from either
of the Plaintiffs in this case in connection with Tracy Fleming’s hip implant surgery.
RESPONSE:

REQUEST NO. 14:
Please produce any document or writing of any kind that would explain or show the total
commission paid to YOU on Tracy Fleming’s hip implant surgery.
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RESPONSE:

REQUEST NO. 15:
Any document or writing of any kind that would explain or show why Neylu, Inc. received any
portion of the Smith & Nephew commission on Tracy Fleming’s hip implant surgery.
RESPONSE:

REQUEST NO. 16:
Any document or writing of any kind that would explain or show how much of the Smith &
Nephew commission Neylu, Inc. received on Tracy Fleming’s hip implant surgery.
RESPONSE:

REQUEST NO. 17:
Any document or writing of any kind that would explain or show why James Thompson or J.
Sophus Enterprises received any portion of the Smith & Nephew commission on Tracy Fleming’s
hip implant surgery.
RESPONSE:

REQUEST NO. 18:
Any document or writing of any kind that would explain or show how much of the Smith &
Nephew commission James Thompson or J. Sophus Enterprises received on Tracy Fleming’s
hip implant surgery.
RESPONSE:

REQUEST NO. 19:
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Any document or writing of any kind that would explain or show why Chris Baker or C.P.B.
Enterprises received any portion of the Smith & Nephew commission on Tracy Fleming’s hip
implant surgery.
RESPONSE:

REQUEST NO. 20:
Any document or writing of any kind that would explain or show how much of the Smith &
Nephew commission Chris Baker or C.P.B. Enterprises received on Tracy Fleming’s hip implant
surgery.
RESPONSE:

REQUEST NO. 21:
Any document or writing of any kind that would explain or show why Brian Childress received
any portion of the Smith & Nephew commission on Tracy Fleming’s hip implant surgery.
RESPONSE:

REQUEST NO. 22:
Any document or writing of any kind that would explain or show how much of the Smith &
Nephew commission Brian Childress received on Tracy Fleming’s hip implant surgery.
RESPONSE:

REQUEST NO. 23:
Any documents relating to “patient education” or “patient information” about Smith & Nephew
products that YOU or anyone working for you provided to the plaintiff or Dr. Schubert.
RESPONSE:

REQUEST NO. 24:
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For each of the Smith & Nephew components shown on Exhibit A, please produce any written
packaging insert specifications or labeling containing written information intended for patients
that YOU have in your actual or constructive possession.
RESPONSE:

REQUEST NO. 25:
Any brochures, pamphlets, FAQs, or similar documents related to hip implants that anyone
associated with Smith & Nephew, Brian Childress, Chris Baker, or James Thompson provided
to you with the intention of you passing that information on to Dr. Schubert or his patients.
RESPONSE:

REQUEST NO. 26:
Any “order confirmation forms” for the Plaintiff’s hip implant surgery.
RESPONSE:

REQUEST NO. 27:
Any “orders re: Plaintiff surgery” for the Plaintiff’s hip implant surgery.
RESPONSE:

REQUEST NO. 28:
Any “Fleming Surgery Communications” in YOUR actual or constructive possession for the
Plaintiff’s hip implant surgery.
RESPONSE:

REQUEST NO. 29:
Any “Childress emails and orders re: Plaintiff surgery” in YOUR actual or constructive possession
for the Plaintiff’s hip implant surgery.
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RESPONSE:

REQUEST NO. 30:
Any “Distribution Records” in YOUR actual or constructive possession for the Plaintiff’s hip
implant surgery.
RESPONSE:

REQUEST NO. 31:
Any “Modular Head IMI Package Insert” in YOUR actual or constructive possession.
RESPONSE:

REQUEST NO. 32:
Any documents, studies, manuals, treatises, or other materials that YOU relied on before
September 28, 2009 in evaluating the safety or effectiveness of any of the components used in the
surgery shown in Exhibit A.
RESPONSE:

REQUEST NO. 33:
Please produce any written communications of any kind, including bills, invoices, emails,
consignment records, orders, or letters pertaining to the Plaintiff’s surgery that YOU or anyone
working for you sent to or received from anyone associated with the North Central Surgical
Center.
RESPONSE:
II.

Dr. Richard Schubert and the W.B. Carrell Memorial Clinic.
REQUEST NO. 34:
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Please produce any documents, including emails, letters, product brochures, Surgical Techniques,
Surgical Technique Addendums, package inserts, patient package inserts, or cards of any kind
related to Smith & Nephew metal hip implants that YOU have ever provided to or received from
Dr. Richard Schubert.
RESPONSE:

REQUEST NO. 35:
Please produce any documents, including emails, letters, product brochures, Surgical Techniques,
Surgical Technique Addendums, package inserts, patient package inserts, or cards of any kind
related to Smith & Nephew metal hip implants that YOU have ever provided to or received from
the W.B. Carrell Memorial Clinic.
RESPONSE:

REQUEST NO. 36:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2005.
RESPONSE:

REQUEST NO. 37:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2006.
RESPONSE:

REQUEST NO. 38:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2007.
RESPONSE:
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REQUEST NO. 39:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2008.
RESPONSE:

REQUEST NO. 40:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2009.
RESPONSE:

REQUEST NO. 41:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2010.
RESPONSE:

REQUEST NO. 42:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2011.
RESPONSE:

REQUEST NO. 43:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2012.
RESPONSE:

REQUEST NO. 44:
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Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2013.
RESPONSE:

REQUEST NO. 45:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2014.
RESPONSE:

REQUEST NO. 46:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2015.
RESPONSE:

REQUEST NO. 47:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2016.
RESPONSE:

REQUEST NO. 48:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Richard Schubert at any time in the year 2017.
RESPONSE:

REQUEST NO. 49:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2005.
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RESPONSE:

REQUEST NO. 50:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2006.
RESPONSE:

REQUEST NO. 51:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2007.
RESPONSE:

REQUEST NO. 52:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2008.
RESPONSE:

REQUEST NO. 53:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2009.
RESPONSE:

REQUEST NO. 54:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2010.
RESPONSE:
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REQUEST NO. 55:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2011.
RESPONSE:

REQUEST NO. 56:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2012.
RESPONSE:

REQUEST NO. 57:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2013.
RESPONSE:

REQUEST NO. 58:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2014.
RESPONSE:

REQUEST NO. 59:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2015.
RESPONSE:

REQUEST NO. 60:
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Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2016.
RESPONSE:

REQUEST NO. 61:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the W.B. Carrell Memorial Clinic at any time in the year 2017.
RESPONSE:

REQUEST NO. 62:
Any written agreement of any kind that YOU had with the W.B. Carrell Memorial Clinic on the
date of Plaintiff’s surgery.
RESPONSE:

REQUEST NO. 63:
Any written agreement of any kind that YOU had with Dr. Richard Schubert on the date of
Plaintiff’s surgery.
RESPONSE:

REQUEST NO. 64:
Any written agreement of any kind that YOU had with the North Central Surgical Center on the
date of Plaintiff’s surgery.
RESPONSE:

REQUEST NO. 65:
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Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from Dr. Richard Schubert in connection
with the Smith & Nephew Modular Femoral Heads at any time from January 1, 2005 to
December 31, 2011.
RESPONSE:

REQUEST NO. 66:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from Dr. Richard Schubert in connection
with the Smith & Nephew Modular Femoral Heads at any time from January 1, 2012 to the
present.
RESPONSE:

REQUEST NO. 67:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from the W.B. Carrell Memorial Clinic in
connection with the Smith & Nephew Modular Femoral Heads at any time from January 1, 2005
to December 31, 2011.
RESPONSE:

REQUEST NO. 68:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from the W.B. Carrell Memorial Clinic in
connection with the Smith & Nephew Modular Femoral Heads at any time from January 1, 2012
to the present.
RESPONSE:

REQUEST NO. 69:
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Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from the W.B. Carrell Memorial Clinic in
connection with the Smith & Nephew BHR Cups at any time from January 1, 2005 to December
31, 2011.
RESPONSE:

REQUEST NO. 70:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from the W.B. Carrell Memorial Clinic in
connection with the Smith & Nephew BHR Cups at any time from January 1, 2012 to the
present.
RESPONSE:

III.
COMMUNICATIONS WITH SMITH & NEPHEW.
REQUEST NO. 71:
Please produce any documents related to metal hip implants, including but not limited to emails,
letters, product brochures, Surgical Techniques, Surgical Technique Addendums, patient package
inserts, or cards of any kind that YOU or anyone working with YOU ever provided to or received
from Smith & Nephew.
RESPONSE:

REQUEST NO. 72:
Please produce any letters, emails, faxes, or other writings that YOU or anyone working with YOU
provided to or received from anyone associated with Smith & Nephew from January 1, 2006 to
December 31, 2010 in connection with the configuration of parts shown in Exhibit A.
RESPONSE:
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REQUEST NO. 73:
Please produce any letters, emails, faxes, or other writings that YOU or anyone working with YOU
provided to or received from anyone associated with Smith & Nephew from January 1, 2011 to
the present in connection with the configuration of parts shown in Exhibit A.
RESPONSE:

REQUEST NO. 74:
Please produce any letters, emails, faxes, or other writings that YOU or anyone working with YOU
provided to anyone associated with Smith & Nephew in connection with the Smith & Nephew
Modular Femoral Head at any time from January 1, 2006 to December 31, 2012.
RESPONSE:

REQUEST NO. 75:
Please produce any letters, emails, faxes, or other writings of any kind that YOU or anyone
working with YOU provided to anyone associated with Smith & Nephew in connection with the
Smith & Nephew Modular Femoral Head at any time from January 1, 2013 to the present.
RESPONSE:

REQUEST NO. 76:
Please produce any letters, emails, faxes, or other writings of any kind that YOU or anyone
working with YOU received from anyone associated with Smith & Nephew in connection with the
Smith & Nephew Modular Femoral Head at any time from January 1, 2006 to December 31,
2012.
RESPONSE:

REQUEST NO. 77:
Please produce any letters, emails, faxes, or other writings of any kind that YOU or anyone
working with YOU received from anyone associated with Smith & Nephew in connection with the
Smith & Nephew Modular Femoral Head at any time from January 1, 2013 to the present.
RESPONSE:
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REQUEST NO. 78:
Please produce any letters, emails, faxes, or other writings that YOU or anyone working with YOU
provided to anyone associated with Smith & Nephew in connection with the Smith & Nephew
BHR Cup at any time from January 1, 2006 to December 31, 2012.
RESPONSE:

REQUEST NO. 79:
Please produce any letters, emails, faxes, or other writings of any kind that YOU or anyone
working with YOU provided to anyone associated with Smith & Nephew in connection with the
Smith & Nephew BHR Cup at any time from January 1, 2013 to the present.
RESPONSE:

REQUEST NO. 80:
Please produce any letters, emails, faxes, or other writings of any kind that YOU or anyone
working with YOU received from anyone associated with Smith & Nephew in connection with the
Smith & Nephew BHR Cup at any time from January 1, 2006 to December 31, 2012.
RESPONSE:

REQUEST NO. 81:
Please produce any letters, emails, faxes, or other writings of any kind that YOU or anyone
working with YOU received from anyone associated with Smith & Nephew in connection with
the Smith & Nephew BHR Cup at any time from January 1, 2013 to the present.
RESPONSE:

REQUEST NO. 82:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Peter Saunders [Petersaunders@hotmail.com or any other email address] in
connection with large diameter metal on metal hip total hip arthroplasty implants.
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RESPONSE:

REQUEST NO. 83:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Peter Saunders [Petersaunders@hotmail.com or any other email address] in
connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO.84:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Sidney Mast [Sidney.Mast@smith-nephew.com or any other email address] in
connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO.85:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Colby Freeman [Colby.Freeman@smith-nephew.com or “Freeman.Colby (Steven)
@smith-nephew.com” or any other email address] in connection with Smith & Nephew metal on
metal hip implants.
RESPONSE:

REQUEST NO.86:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Russell Walter [Russell.Walter@smith-nephew.com or any other email address] in
connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO.87:
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Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Nicole Emery[Nicole.Emery@smith-nephew.com or any other email address] in
connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO. 88:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Jim Berger[Jim.Berger@smith-nephew.com or any other email address] in
connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO.89:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Kirk Hitt[Kirk.Hitt@smith-nephew.com or any other email address] in connection
with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO.90:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from C.P. Bake[cpbake@tx.rr.com or any other email address] in connection with Smith
& Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO.91:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Tim Bourne[Tim.Bourne@smith-nephew.com or any other email address] in
connection with Smith & Nephew metal on metal hip implants.
RESPONSE:
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REQUEST NO.92:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Terrance “Terry” Smith[Terrance.Smith@smith-nephew.com or any other email
address] in connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO.93:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Mark Waugh[mark.waugh@smith-nephew.com or any other email address] in
connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO. 94:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Al Kepler [Al.Kepler@smith-nephew.com or any other email address] in
connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO.95:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Mary Kinsman[email mekinsman@wbcarrellclinic.com or any other email
address] in connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO. 96:
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Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Mary Kinsman[email mekinsman@WBCarrellClinic.com or any other email
address] in connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO. 97:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Mandi Amburn [mandiamburn@hotmail.com or any other email address] in
connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO. 98:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from John Clausen at Smith & Nephew [John.Clausen@smith-nephew.com or any other
email address] in connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO. 99:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from John Clausen at Smith & Nephew [John.Clausen@smith-nephew.com or any other
email address] in connection with large diameter metal on metal hip total hip arthroplasty implants.
RESPONSE:

REQUEST NO. 100:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from any Smith & Nephew entity in connection with large diameter metal on metal hip
implants.
RESPONSE:
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REQUEST NO. 101:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from any Smith & Nephew entity in connection with the modular femoral head used in
this case, as shown on Exhibit A.
RESPONSE:

REQUEST NO. 102:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from any Smith & Nephew entity in connection with the modular femoral head sleeve
used in this case, as shown on Exhibit A.
RESPONSE:

REQUEST NO. 103:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from any Smith & Nephew entity in connection with the BHR Cup used in this case, as
shown on Exhibit A.
RESPONSE:

REQUEST NO. 104:
Please produce any documentation describing any training that Smith & Nephew provided to
YOU at any time from the beginning of YOUR association with Smith & Nephew until today.
RESPONSE:

REQUEST NO. 105:
Please produce any documentation in YOUR possession describing the training, if any, that
Smith & Nephew provided to YOU about Smith & Nephew Quality Policy at any time from the
beginning of YOUR association with Smith & Nephew until today.
RESPONSE:
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REQUEST NO. 106:
Please produce any documentation in YOUR possession describing Smith & Nephew’s
evaluation of YOU at any time.
RESPONSE:

REQUEST NO. 107:
Please produce any documents or written materials that Smith & Nephew sent to YOU about
YOUR job or any “standards” YOU failed to meet or any “standards” YOU exceeded.
RESPONSE:

REQUEST NO. 108:
Please produce any Business Plan that YOU submitted to Smith & Nephew at any time from 2002
to 2007.
RESPONSE:

REQUEST NO. 109:
Please produce any Business Plan that YOU submitted to Smith & Nephew at any time from 2008
to 2013.
RESPONSE:

REQUEST NO. 110:
Please produce any Business Plan that YOU submitted to Smith & Nephew at any time from 2014
to the present.
RESPONSE:

REQUEST NO. 111:
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Please produce any Quarterly Update Reports that YOU submitted to Smith & Nephew at any time
from 2002 to 2007.
RESPONSE:

REQUEST NO. 112:
Please produce any Quarterly Update Reports that YOU submitted to Smith & Nephew at any time
from 2008 to 2013.
RESPONSE:

REQUEST NO. 113:
Please produce any Quarterly Update Reports that YOU submitted to Smith & Nephew at any time
from 2014 to the present.
RESPONSE:

IV.

RELATIONSHIP WITH SMITH & NEPHEW
REQUEST NO. 114:
Any letters, faxes, notes, emails, invoices, or other written materials that YOU or anyone working
with YOU sent to anyone at Smith & Nephew regarding payments or money Smith & Nephew
owed to YOU.
RESPONSE:

REQUEST NO. 115:
Any letters, faxes, notes, emails, invoices, or other written materials that anyone on your behalf
sent to anyone at Smith & Nephew regarding payments or money Smith & Nephew owed to
YOU.
RESPONSE:
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REQUEST NO. 116:
Any letters, faxes, notes, emails, invoices, or other written materials that YOU or anyone working
with YOU sent to anyone at Smith & Nephew regarding payments or money Smith & Nephew
owed to Brian Childress.
RESPONSE:

REQUEST NO. 117:
Any letters, faxes, notes, emails, invoices, or other written materials that anyone on your behalf
sent to anyone at Smith & Nephew regarding payments or money Smith & Nephew owed to
Brian Childress.
RESPONSE:

REQUEST NO. 118:
Any letters, faxes, notes, emails, invoices, or other written materials that YOU received from
anyone at Smith & Nephew regarding payments or money Smith & Nephew owed to Brian
Childress.
RESPONSE:

REQUEST NO. 119:
Any letters, faxes, notes, emails, invoices, or other written materials that YOU sent to or received
from anyone at Smith & Nephew regarding payments or money Smith & Nephew owed to Chris
Baker or James Thompson.
RESPONSE:

REQUEST NO. 120:
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Any letters, faxes, notes, emails, invoices, or other written materials that YOU or anyone
working with YOU received from anyone at Smith & Nephew regarding payments or money
Smith & Nephew owed to YOU.
RESPONSE:

REQUEST NO. 121:
Any documents pertaining to YOUR involvement in any clinical studies involving hip implants of
Smith & Nephew or for any company associated with Smith & Nephew.
RESPONSE:

REQUEST NO. 122:
Any documents pertaining to Brian Childress’ involvement in any clinical studies involving hip
implants of Smith & Nephew or for any company associated with Smith & Nephew.
RESPONSE:

REQUEST NO. 123:
Please produce any documents or materials that would describe YOUR “sales quota” on
September 28, 2009.
RESPONSE:

REQUEST NO. 124:
Please produce any documents or materials from 2002 to 2006 pertaining to your agreements of
any kind with Smith & Nephew, including but not limited to copies of all written agreements in
effect during that time period.
RESPONSE:

REQUEST NO. 125:
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Please produce any documents or materials from 2007 to 2010 pertaining to your agreements of
any kind with Smith & Nephew, including but not limited to copies of all written agreements in
effect during that time period.
RESPONSE:

REQUEST NO. 126:
Please produce any documents or materials from 2011 to the present pertaining to your
agreements of any kind with Smith & Nephew, including but not limited to all written agreements
in effect during that time period.
RESPONSE:

REQUEST NO. 127:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere outside the U.S. to meet with Smith &
Nephew employees or representatives at Smith & Nephew’s expense from 2004 to 2011.
RESPONSE:

REQUEST NO. 128:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere outside the U.S. to meet with Smith &
Nephew employees or representatives at Smith & Nephew’s expense from 2012 to the present.
RESPONSE:

REQUEST NO. 129:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere within the U.S. to meet with Smith &
Nephew employees or representatives at Smith & Nephew’s expense from 2004 to 2012.
RESPONSE:
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REQUEST NO. 130:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere within the U.S. to meet with Smith &
Nephew employees or representatives at Smith & Nephew’s expense from 2013 to the present.
RESPONSE:

REQUEST NO. 131:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere outside the U.S. to meet with Smith &
Nephew employees or representatives at YOUR expense from 2004 to 2011.
RESPONSE:

REQUEST NO. 132:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere outside the U.S. to meet with Smith &
Nephew employees or representatives at YOUR expense from 2012 to the present.
RESPONSE:

REQUEST NO. 133:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere within the U.S. to meet with Smith &
Nephew employees or representatives at YOUR expense from 2004 to 2012.
RESPONSE:

REQUEST NO. 134:
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Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere within the U.S. to meet with Smith &
Nephew employees or representatives at YOUR expense from 2013 to the present.
RESPONSE:

REQUEST NO. 135:
Please produce any documents or materials that would be considered “advertising” of Smith &
Nephew hip implants that YOU used at any time from 2005 to 2009.
RESPONSE:

REQUEST NO. 136:
Please produce any documents or materials that would be considered “advertising” of Smith &
Nephew hip implants that YOU used at any time from 2010 to 2017.
RESPONSE:

REQUEST NO. 137:
Please produce any documents or materials that YOU displayed at any “public exhibitions” of
Smith & Nephew hip implants at any time from 2005 to 2009.
RESPONSE:

REQUEST NO. 138:
Please produce any documents or materials that YOU displayed at any “public exhibitions” of
Smith & Nephew hip implants at any time from 2010 to 2017.
RESPONSE:

REQUEST NO. 139:
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Please produce the “published price lists” or “published price list” for the Smith & Nephew
components shown in Exhibit A on September 28, 2009.
RESPONSE:

REQUEST NO. 140:
Please produce any “training materials” that Smith & Nephew provided to YOU related to metal
hip implants on or before September 28, 2009.
RESPONSE:

REQUEST NO. 141:
Please produce any documents related to “product ideas” that YOU submitted to Smith & Nephew
related to metal hip implants on or before September 28, 2009.
RESPONSE:

REQUEST NO. 142:
Please produce any documents that contain or describe the “policies of Smith & Nephew, Inc.”
and the “policies of S & N” that YOU were expected to comply with on September 28, 2009.
RESPONSE:

REQUEST NO. 143:
Please produce any documents that contain or describe the “policy of Smith & Nephew, Inc.” that
YOU were expected to comply with on September 28, 2009.
RESPONSE:

REQUEST NO. 144:
Please produce any documents that contain or describe the “mix of trauma product sales to total
joint product sales” in YOUR sales territory on September 28, 2009.
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RESPONSE:

REQUEST NO. 145:
Please produce any document or email that YOU ever received from anyone that described the
modular femoral head as a “newly introduced product” for determination of commission rates.
RESPONSE:

REQUEST NO. 146:
Please produce any document or email that YOU ever received from anyone that described the
modular femoral head as a “newly added product” for determination of commission rates.
RESPONSE:

REQUEST NO. 147:
Please produce any document or email that YOU ever received from anyone that described the
modular femoral head sleeve as a “newly introduced product” for determination of commission
rates.
RESPONSE:

REQUEST NO. 148:
Please produce any document or email that YOU ever received from anyone that described the
modular femoral head sleeve as a “newly added product” for determination of commission rates.
RESPONSE:

REQUEST NO. 149:
Please produce any document or email that YOU ever received from anyone that described the
BHR Cup as a “newly introduced product” for determination of commission rates.
RESPONSE:
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REQUEST NO. 150:
Please produce any document or email that YOU ever received from anyone that described the
BHR Cup as a “newly added product” for determination of commission rates.
RESPONSE:

REQUEST NO. 151:
Please produce any document or email that YOU ever received from anyone that described the
Synergy Femoral Component as a “newly introduced product” for determination of commission
rates.
RESPONSE:

REQUEST NO. 152:
Please produce any document or email that YOU ever received from anyone that described the
Synergy Femoral Component as a “newly added product” for determination of commission rates.
RESPONSE:

REQUEST NO. 153:
Please produce any documents that describe the “annual sales growth” that YOU achieved for
the year 2005.
RESPONSE:

REQUEST NO. 154:
Please produce any documents that describe the “annual sales growth” that YOU achieved for
the year 2006.
RESPONSE:
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REQUEST NO. 155:
Please produce any documents that describe the “annual sales growth” that YOU achieved for
the year 2007.
RESPONSE:

REQUEST NO. 156:
Please produce any documents that describe the “annual sales growth” that YOU achieved for
the year 2008.
RESPONSE:

REQUEST NO. 157:
Please produce any documents that describe the “annual sales growth” that YOU achieved for
the year 2009.
RESPONSE:

REQUEST NO. 158:
Please produce any documents that describe the “annual sales growth” that YOU achieved for
the year 2010.
RESPONSE:

REQUEST NO. 159:
Please produce any documents that describe the “annual sales growth” that YOU achieved for
the year 2011.
RESPONSE:

REQUEST NO. 160:
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Please produce any documents that describe the “annual sales growth” that Brian Childress
achieved for the year 2005.
RESPONSE:

REQUEST NO. 161:
Please produce any documents that describe the “annual sales growth” that Brian Childress
achieved for the year 2006.
RESPONSE:

REQUEST NO. 162:
Please produce any documents that describe the “annual sales growth” that Brian Childress
achieved for the year 2007.
RESPONSE:

REQUEST NO. 163:
Please produce any documents that describe the “annual sales growth” that Brian Childress
achieved for the year 2008.
RESPONSE:

REQUEST NO. 164:
Please produce any documents that describe the “annual sales growth” that Brian Childress
achieved for the year 2009.
RESPONSE:

REQUEST NO. 165:
Please produce any documents that describe the “annual sales growth” that Brian Childress
achieved for the year 2010.
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RESPONSE:

REQUEST NO. 166:
Please produce any documents that describe the “annual sales growth” that Brian Childress
achieved for the year 2011.
RESPONSE:

REQUEST NO. 167:
Please produce any communications of any kind, including emails, that YOU had with the
“Clinical Therapies Specialist” for any study or clinical trial involving any of the components
shown on Exhibit A.
RESPONSE:

REQUEST NO. 168:
Please produce any communications of any kind, including emails, that YOU had with the
“Clinical Therapies Specialist” for any study or clinical trial involving Smith & Nephew hip
implants that YOU assisted with in any way.
RESPONSE:

REQUEST NO. 169:
Please produce any documents in YOUR actual or constructive possession describing any
“product training” that YOU received that was designed to train or convey information to U.S.
physicians and other health care professionals in the “safe and effective use” of any of the products
shown on Exhibit A.
RESPONSE:

REQUEST NO. 170:
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Please produce any documents in YOUR actual or constructive possession that Smith & Nephew
provided to sales reps before September 28, 2009 that described or referred to any “laws
applicable to their areas of responsibility”.
RESPONSE:

REQUEST NO. 171:
Please produce any communications of any kind that YOU received from Smith & Nephew, Inc.
that described or referred to any “codes of conduct and ethical guidelines” that YOU were
expected to be familiar with as part of YOUR job on September 28, 2009.
RESPONSE:

REQUEST NO. 172:
Please produce any documents in YOUR actual or constructive possession that Smith & Nephew
provided to sales reps before September 28, 2009 that described what YOU were expected to do
to become familiar with “laws applicable to [YOUR] areas of responsibility”.
RESPONSE:

REQUEST NO. 173:
Please produce any documents in YOUR actual or constructive possession that Smith & Nephew
provided to sales reps before September 28, 2009 that described what YOU were expected to do
to become familiar with any “codes of conduct and ethical guidelines”.
RESPONSE:

REQUEST NO. 174:
Please produce any documents in YOUR actual or constructive possession that Smith & Nephew
provided to sales reps before September 28, 2009 that described how YOU were supposed to
determine if any of YOUR activities could result in “violation of the law.”
RESPONSE:
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REQUEST NO. 175:
Please produce any documents in YOUR actual or constructive possession that Smith & Nephew
provided to sales reps before September 28, 2009 that described how YOU were supposed to
determine if any of YOUR activities could result in a health care provider “violating a code of
conduct or ethical guideline”.
RESPONSE:

REQUEST NO. 176:
Please produce any documents in YOUR actual or constructive possession that Smith & Nephew
provided to sales reps before September 28, 2009 that explained what YOU were supposed to do
if YOU determined that any of YOUR activities resulted in “violation of the law.”
RESPONSE:

REQUEST NO. 177:
Please produce any documents in YOUR actual or constructive possession that Smith & Nephew
provided to sales reps before September 28, 2009 that described or explained what YOU were
supposed to do if YOU determined that any of YOUR activities resulted in a health care provider
“violating a code of conduct or ethical guideline”.
RESPONSE:

REQUEST NO. 178:
Please produce any documents in YOUR actual or constructive possession that would demonstrate
or describe what research or investigation YOU undertook before September 28, 2009 to become
familiar with “laws applicable to [YOUR] areas of responsibility”.
RESPONSE:

REQUEST NO. 179:
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Please produce any documents in YOUR actual or constructive possession that would demonstrate
or describe what research or investigation YOU undertook before September 28, 2009 to become
familiar with any “codes of conduct and ethical guidelines” that govern the behavior of any
health care providers with whom YOU had contact at that time.
RESPONSE:

REQUEST NO. 180:
Please produce any documents in YOUR actual or constructive possession that would demonstrate
or describe what research or investigation Chris Baker undertook before September 28, 2009 to
become familiar with “laws applicable to [YOUR] areas of responsibility”.
RESPONSE:

REQUEST NO. 181:
Please produce any documents in YOUR actual or constructive possession that would demonstrate
or describe what research or investigation Chris Baker undertook before September 28, 2009 to
become familiar with any “codes of conduct and ethical guidelines” that govern the behavior of
any health care providers with whom YOU had contact at that time.
RESPONSE:

REQUEST NO. 182:
Please produce any documents in YOUR actual or constructive possession that would demonstrate
or describe what research or investigation James Thompson undertook before September 28,
2009 to become familiar with “laws applicable to [YOUR] areas of responsibility”.
RESPONSE:

REQUEST NO. 183:
Please produce any documents in YOUR actual or constructive possession that would demonstrate
or describe what research or investigation James Thompson undertook before September 28,
2009 to become familiar with any “codes of conduct and ethical guidelines” that govern the
behavior of any health care providers with whom YOU had contact at that time.
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RESPONSE:

REQUEST NO. 184:
Please produce any documents in YOUR actual or constructive possession that would demonstrate
or describe what research or investigation Brian Childress undertook before September 28, 2009
to become familiar with “laws applicable to [YOUR] areas of responsibility”.
RESPONSE:

REQUEST NO. 185:
Please produce any documents in YOUR actual or constructive possession that would demonstrate
or describe what research or investigation Brian Childress undertook before September 28, 2009
to become familiar with any “codes of conduct and ethical guidelines” that govern the behavior
of any health care providers with whom YOU had contact at that time.
RESPONSE:

V.
May 2006 BHR Approval Order

REQUEST NO. 186:
The May 2006 Approval Order for the Birmingham Hip Resurfacing System that is attached as
Exhibit B states the following:
“[Y]ou have agreed to provide the following data every 6 months for the first two years
and annually thereafter following PMA approval until completion of the post-approval
studies and the submission of a final report: 2. You have agreed to conduct a study to
evaluate the learning curve, training program, and longer-term safety and effectiveness of
the BHR System in the United States. This study will assess the generalization of the
experience from a single physician in the United Kingdom to medical practice in the United
States. Results of this study will be reflected in the labeling.
This study is expected to include 350 patients at up to 8 sites with a minimum of 35
patients per site. Investigational sites recruited to participate in this study will be comprised
of a geographically diverse mix of academic, referral, and/or community based sites. Per
the training program outlined in the PMA, investigators will be recruited from the “Core
Surgeon” group who will initially be trained on the BHR System as well as from a group
of other interested US Surgeons who are subsequently trained by the Core Surgeons.
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Clinical and radiographic data will be assessed at baseline, annually through five (5)
years post-op, and at ten (10) years post-op. Pain, function, and range of motion evaluations
will be performed using the Harris Hip Score assessment method. Radiographs will be
collected to evaluate any radiolucencies, osteolysis, or component position change. In
addition, revision and adverse event data will be collected.
The subjects will be assessed in the interim years of six (6) through nine (9) years postop by use of a “postcard” (mailed, e-mailed, or telephone call) questionnaire follow-up to
assess each subject’s general well-being, and to determine if the study components remain
implanted or are revised.
In addition, to further assess the safety of the BHR system, cobalt and chromium ion
concentration in the blood and renal function data (such as creatinine, GFR, BUN), will be
collected preoperatively and at the 1-, 4-, and 10-year follow-up timepoints.”
With respect to that Approval Order statement, please produce any documents that demonstrate
any involvement YOU or anyone working for YOU had with any of the clinical studies, data
collection, report preparation or submission, assessments, evaluations, questionnaire completion,
patient enrollment, or other events referred to in that section of the Approval Order. (Patient names
or other identifying information may be redacted for privacy.)
RESPONSE:

REQUEST NO. 187:
The May 2006 Approval Order for the Birmingham Hip Resurfacing System that is attached as
Exhibit B states the following:
“[Y]ou have agreed to provide the following data every 6 months for the first two years
and annually thereafter following PMA approval until completion of the post-approval
studies and the submission of a final report: 3. You have agreed to implement a training
program, as outlined in the PMA. The training program includes quarterly investigator
teleconferences or meetings for the first two years of the US study to provide a clinical
update to investigators; to discuss safety issues including adverse events; and to identify
recommendations for improvement of the training program or labeling. If some
investigators cannot attend the conference, you have agreed that these investigators will all
be contacted by telephone or will be sent the “Investigator Feedback Form” so that
individual feedback can be obtained. You have agreed to submit a summary of the minutes
of the quarterly teleconferences/physical meeting/investigator feedback information as part
of the report.”
With respect to that Approval Order statement, please produce any documents that demonstrate
any involvement YOU or anyone working for YOU had with any of the clinical studies, reports,
training programs, teleconferences, meetings, clinical updates, recommendations, telephone calls,
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receipt of “Investigator Feedback Forms,” data collection, preparation or review of minutes of
meetings, or other events referred to in that section of the Approval Order. (Patient names or other
identifying information may be redacted for privacy.)
RESPONSE:

REQUEST NO. 188:
The May 2006 Approval Order for the Birmingham Hip Resurfacing System that is attached as
Exhibit B states the following:
“[Y]ou have agreed to provide the following data every 6 months for the first two years
and annually thereafter following PMA approval until completion of the post-approval
studies and the submission of a final report: . . . 4. You have agreed to provide an analysis
of adverse events and complaints (including MDRs) received regarding the BHR system.
In addition, you agree to use this analysis to provide a justification for modifications to the
training program, post-approval study, labeling, and/or device design. Any modification to
the post-approval study, labeling, and/or device design will be submitted for FDA review
and approval prior to implementation.”
With respect to that Approval Order statement, please produce any documents that demonstrate
any involvement YOU or anyone working for YOU had with any of the clinical studies, data
collection, report preparation or submission, assessments, analyses, “modifications to the training
program, post-approval study, labeling, and/or device design,” evaluations, questionnaire
completion, patient enrollment, or other events referred to in that section of the Approval Order.
(Patient names or other identifying information may be redacted for privacy.)
RESPONSE:

VI.
REGULATION OF HIP IMPLANTS
REQUEST NO. 189:
For each of the Smith & Nephew components shown on Exhibit A, please produce any documents
that YOU contend establishes that the FDA approved, cleared as substantially equivalent to
existing marketed devices under 510(k), or “grandfathered” the use of that component for human
implantation surgery.
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RESPONSE:

REQUEST NO. 190:
For each of the Smith & Nephew components shown on Exhibit A that has been removed, recalled,
or withdrawn from the U.S. market, please produce any letters or public notices that YOU received
from Smith & Nephew informing it of such action.
RESPONSE:

REQUEST NO. 191:
Please produce any letters, reports, or other documents that YOU received from anyone at the
FDA regarding Smith & Nephew’s decision to withdraw, recall, or remove from the U.S. market
any of the components identified on Exhibit A.
RESPONSE:

REQUEST NO. 192:
Please produce any documents or written materials that YOU sent to anyone at the FDA from 2005
to 2010 regarding any of the components identified on Exhibit A.
RESPONSE:

REQUEST NO. 193:
Please produce any documents or written materials YOU sent to anyone at the FDA from 2011 to
the present regarding any of the components, products, or devices identified on Exhibit A.
RESPONSE:

REQUEST NO. 194:
Please produce any documents or written materials that YOU received from anyone at the FDA
from 2005 to 2010 regarding any of the components identified on Exhibit A.
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RESPONSE:

REQUEST NO. 195:
Please produce any documents or written materials YOU received from anyone at the FDA from
2011 to the present regarding any of the components identified on Exhibit A.
RESPONSE:
VII.
MISCELLANEOUS DOCUMENTS AND THINGS.
REQUEST NO. 196:
Any written agreement of any kind that YOU had with North Central Surgical Center on
September 28, 2009.
RESPONSE:

REQUEST NO. 197:
Any written agreement of any kind that YOU had with Chris Baker or C.P.B. Enterprises, Inc.
on September 28, 2009.
RESPONSE:

REQUEST NO. 198:
Any written agreement of any kind that YOU had with James Thompson or J. Sophus
Enterprises, Inc. on September 28, 2009.
RESPONSE:

REQUEST NO. 199:
Any written agreement of any kind that YOU had with Brian Childress on September 28, 2009.
RESPONSE:
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REQUEST NO. 200:
Please produce any documents related to Smith & Nephew hip implants, including emails, letters,
product brochures, Surgical Techniques, Surgical Technique Addendums, patient package inserts,
or cards of any kind that YOU have ever sent to or received from Brian Childress.
RESPONSE:

REQUEST NO. 201:
Please produce any documents related to hip implants, including emails, letters, product brochures,
Surgical Techniques, Surgical Technique Addendums, patient package inserts, or cards of any kind
that YOU have ever sent to or received from Chris Baker.
RESPONSE:

REQUEST NO. 202:
Please produce any documents related to hip implants, including emails, letters, product brochures,
Surgical Techniques, Surgical Technique Addendums, patient package inserts, or cards of any kind
that YOU have ever sent to or received from James Thompson.
RESPONSE:

REQUEST NO. 203:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Chris Baker or James Thompson in connection with large diameter metal on metal
hip total hip arthroplasty implants.
RESPONSE:

REQUEST NO. 204:
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Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Chris Baker or James Thompson in connection with Smith & Nephew metal on
metal hip implants.
RESPONSE:

REQUEST NO. 205:
Please produce any emails or other written communications that YOU received from Smith &
Nephew when the “2015 Dear Dr. Letter re: Modular Head Withdrawal” was sent to you.
RESPONSE:

REQUEST NO. 206:
Please produce any emails or other written communications that Brian Childress received from
Smith & Nephew when the “2015 Dear Dr. Letter re: Modular Head Withdrawal” was sent to him.
RESPONSE:

REQUEST NO. 207:
Please produce any emails or other written communications that YOU received from Chris Baker
when the “2015 Dear Dr. Letter re: Modular Head Withdrawal” was sent to him.
RESPONSE:

REQUEST NO. 208:
Please produce any emails or other written communications that YOU received from James
Thompson when the “2015 Dear Dr. Letter re: Modular Head Withdrawal” was sent to him.
RESPONSE:

REQUEST NO. 209:
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Please produce all “Withdrawal Communications (Childress emails re: R3 Metal and
Modular Head Withdrawals)” in YOUR actual or constructive possession.
RESPONSE:

REQUEST NO. 210:
Please produce any notifications YOU received in 2015 regarding YOUR duty to preserve
documents and evidence related to the modular femoral head when the modular femoral head was
withdrawn or recalled from the market that year.
RESPONSE:

REQUEST NO. 211:
Please produce any notifications that YOU received at any time from 2016 to the present regarding
YOUR duty to preserve documents and evidence related to the modular femoral head after the
modular femoral head was withdrawn or recalled from the market in 2015.
RESPONSE:

REQUEST NO. 212:
Please produce any notifications that Brian Childress received in 2015 regarding his duty to
preserve documents and evidence related to the modular femoral head when the modular femoral
head was withdrawn or recalled from the market that year.
RESPONSE:

REQUEST NO. 213:
Please produce any notifications that Brian Childress received at any time from 2016 to the
present regarding his duty to preserve documents and evidence related to the modular femoral head
after the modular femoral head was withdrawn or recalled from the market in 2015.
RESPONSE:

REQUEST NO. 214:
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Produce the personnel and employment files for Brian Childress.
RESPONSE:

REQUEST NO. 215:
Produce the personnel and employment files for Chris Baker.
RESPONSE:

REQUEST NO. 216:
Produce the personnel and employment files for James Thompson.
RESPONSE:

REQUEST NO. 217:
Please produce any documentation in YOUR Possession describing the training of Chris Baker.
RESPONSE:

REQUEST NO. 218:
Please produce any documentation in YOUR Possession describing the training of James
Thompson.
RESPONSE:

REQUEST NO. 219:
Please produce any documentation in YOUR Possession describing the training of Brian
Childress.
RESPONSE:

Respectfully submitted,
_______/s/__________________
KIP PETROFF
State Bar No. 15851800
Law Office of Kip Petroff
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10440 N. Central Expressway, Suite 1540
Dallas, TX 75231
Telephone: (972) 294-7530
Email: kpetroff@petroffassociates.com
ATTORNEY FOR PLAINTIFFS
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this the 19th day of July, 2018, a true and correct copy of
the foregoing document has been sent via overnight mail to a licensed process server in Dallas
County with instructions to immediately attempt to personally serve this Defendant with Citation,
Petition, and written discovery requests.

________/s/_____________________
KIP PETROFF
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CAUSE NO. DC-18-08923
TRACY FLEMING and
NORMA EGEA
Plaintiffs,
vs.
BRIAN CHILDRESS; NEYLU, INC.;
and RICHARD D. SCHUBERT, M.D.,
Defendants.

§
§
§
§
§
§
§
§
§
§
§

IN THE DISTRICT COURT OF

DALLAS COUNTY, TEXAS

192nd JUDICIAL DISTRICT

PLAINTIFF TRACY FLEMING’S SECOND REQUESTS FOR PRODUCTION TO
DEFENDANTS BRIAN CHILDRESS AND NEYLU, INC.
TO: DEFENDANTS BRIAN CHILDRESS and NEYLU, INC., through their attorney of
record, Mr. Brian Johnson, at Johnson, Trent, West & Taylor, L.L.P., 919 Milam Street, Suite
1500, Houston, Texas 77002.
Pursuant to Texas Rule of Civil Procedure 196, Plaintiff TRACY FLEMING requests that
YOU produce for inspection and copying the documents and other tangible items listed below if
they are in your actual or constructive possession, custody, or control. Pursuant to Texas Rule of Civil
Procedure 196.2(a), please produce them at the Law Office of Kip Petroff, 10440 N. Central
Expressway, Suite 1540, Dallas, Texas 75231 within thirty (30) days from the date on which this
Request is served.
INSTRUCTIONS
Defendants are respectfully reminded that Tex. R. Civ. P. 196.2(b) requires an individual
response “with respect to each item or category of items” requested below. Pursuant to Tex. R.
Civ. P. 196.3(c), Defendants are requested to produce these documents in the order in which they
are kept in Defendants’ files, or organize them and label them to correspond with the individual
categories in the following requests. Defendants are also requested to produce attachments,
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EXHIBIT "I"

enclosures, and appendices if such exist along with the original documents in Defendants’ business
record files.
Defendants are requested to produce the documents, tangible things, videos, DVDs,
recordings, and other data compilations that are in the Defendants’ actual or constructive possession,
custody, or control for inspection or photocopying no later than the first business day after the
expiration of thirty days after the date you receive this document, at the offices of Law Office of
Kip Petroff, 10440 N. Central Expressway, Suite 1540, Dallas, Texas 75231. Plaintiff does not
seek personal information about the patients who have suffered injuries from or made complaints
about YOUR products, and YOU may redact information that would identify the patients involved.
Defendant is reminded that Smith & Nephew, Inc., through attorney Brian Johnson, entered
into a binding agreement concerning production of documents in this case, and that binding agreement
was filed of record in this case on October 17, 2018 at 4:26 P.M. Smith & Nephew has easy access to
all of the documents requested below, and YOU have constructive possession of such documents
because Smith & Nephew is paying for YOUR defense of this case. Many of the documents requested
below have already been partially produced by Smith & Nephew, and in such cases, a request is
simply being made for attachments or missing pages or illegible pages.
These discovery requests are to be considered as continuing, and the Defendants are requested
to provide any additional information that the Defendants, or any other person acting on the
Defendants’ behalf, hereafter may obtain which will augment or otherwise modify any of the
Defendants’ responses. Supplemental responses must be served upon the undersigned reasonably
promptly after receipt of any such information.
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Defendants are hereby notified that it will be considered adequate production of documents if
Defendants identify responsive documents by providing their Bates numbers from the previous
productions of documents in other cases.
The numbered “Sections” below are for the convenience of counsel and the Court, if
necessary, and should not be considered a descriptive part of the Discovery Requests that follow that
heading.
PLAINITFF IS NOT ASKING FOR DOCUMENTS THAT HAVE ALREADY BEEN
PRODUCED AND PLAINTIFF DOES NOT INTEND TO SEND DISCOVERY REQUESTS
THAT ARE DUPLICATIVE OF PREVIOUS DISCOVERY REQUESTS. THE FOLLOWING
DISCOVERY REQUESTS ARE ONLY DUPLICATIVE OF PREVIOUS REQUESTS IF
DEFENDANTS’ PREVIOUS ANSWERS WERE NOT COMPLETE OR DID NOT
ADEQUATELY RESPOND TO THE DISCOVERY REQUEST.
DEFINITIONS
The following definitions apply to the Document Requests below:
A. The term “YOU”, “YOURS”, and “YOUR” shall mean BRIAN CHILDRESS and/or
NEYLU, INC., as well as any agents, affiliates, subsidiaries, or parent companies.
B. The term, “DEFENDANT” shall mean Brian Childress and/or Neylu, Inc., as well as any
agents, affiliates, subsidiaries, or parent companies.
C. The term “device components” shall mean and refer to the combination of parts for the
Plaintiff’s surgery, which has been produced in this case as FLEMING-000037–39.
D. The document called, “Talking Points for BHR coverage comments.doc” referred to in
the September 22, 2008 email with subject line, “URGENT – BHR Reimbursement
Help Needed.” See Hutchens (SN)-0015540 at page 0015542.
E. The document called, “SURGEON ACTION LIST 2009” referred to in the March 2,
2009 email with subject line, “Recap of 2009 Team Childress Business Plan Meeting
& Set Goals/Expectations.” See Kirby-0040674.
F. The “targeted Sales Academy modules” referred to in the March 2, 2009 email with
subject line, “Recap of 2009 Team Childress Business Plan Meeting & Set
Goals/Expectations.” See Kirby-0040674.
G. The “Account Target Forms with Recon and Trauma” referred to in the March 2, 2009
email with subject line, “Recap of 2009 Team Childress Business Plan Meeting & Set
Goals/Expectations.” See Kirby-0040674.
H. The document called “Team Childress ‘Projects/Opps” referred to in the March 2, 2009
email with subject line, “Recap of 2009 Team Childress Business Plan Meeting & Set
Goals/Expectations.” See Kirby-0040674.

TRACY FLEMING’S SECOND REQUEST FOR
PRODUCTION OF DOCUMENTS TO DEFENDANTS
BRIAN CHILDRESS AND NEYLU, INC.

PAGE 3

I. The document called “BPM” referred to in the March 2, 2009 email with subject line,
“Recap of 2009 Team Childress Business Plan Meeting & Set Goals/Expectations.”
See Kirby-0040674.
J. The document called “FMR didactic” referred to in the March 2, 2009 email with
subject line, “Recap of 2009 Team Childress Business Plan Meeting & Set
Goals/Expectations.” See Kirby-0040674.
K. The document called “FMR didactic – product demo, clinical outcomes” referred to in
the March 2, 2009 email with subject line, “Recap of 2009 Team Childress Business
Plan Meeting & Set Goals/Expectations.” See Kirby-0040674.
L. The document called “VLP sets for Mary Shields SC” referred to in the March 2, 2009
email with subject line, “Recap of 2009 Team Childress Business Plan Meeting & Set
Goals/Expectations.” See Kirby-0040674.
REQUESTS FOR PRODUCTION
1.

Please produce any attachments or enclosures to the FDA document produced in the Kirby
case marked Kirby-0026793 to Kirby-0026803.
RESPONSE:

2.

Please produce the attachment referred to as “the information we have on the Modular
Monoblock System” in the document produced in the Kirby case marked Hutchens0047373.
RESPONSE:

3.

Please produce the attachment referred to as “the new ‘sleeved’ modular head technique”
in the document produced in the Kirby case marked Hutchens-0047373.
RESPONSE:

4.

Please produce the attachment referred to as “the excel spreadsheet attached” in the
document produced in the Kirby case marked Hutchens-0047373.
RESPONSE:

5.

Please produce the omitted pages of the document produced in the Kirby case marked
Hutchens-0043787 (at least pages 1–10 out of 19).
RESPONSE:
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6.

Please produce “Doc 24.” (“Doc 24” is identified at Kirby-0020454).
RESPONSE:

7.

Please produce one version of Hutchens-0099314–0100362 in native format.
RESPONSE:

8.

Please produce one version of Hutchens-0104468–0104500 in native format.
RESPONSE:

9.

Please produce one version of Hutchens-0104955–0105697 in native format.
RESPONSE:

10.

Produce the documents intended to be attached as “Appendix A” to Kirby-0020087.
RESPONSE:

11.

Produce all documents intended to be attached to the document marked “Appendix A” to
Kirby-0020087, including Appendices B through F, if applicable.
RESPONSE:

12.

Please produce the remainder of the Field Action Summary that is marked Kirby-0020044.
RESPONSE:

13.

Please produce the attachment referred to in Kirby-0020045.
RESPONSE:
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14.

Please produce the report detailing the requirements of 21 CFR 806 & 7 that is referred to
in Kirby-0020045.
RESPONSE:

15.

Please produce an exact duplicate of the information provided on “13 June 2012” in a link
called, “Information for patients” marked Kirby-0020092.
RESPONSE:

16.

Any document of any kind that would show what Smith & Nephew did in 2012 to
“challenge” the “unqualified, selective reporting” referenced on Kirby-0029962.
RESPONSE:

17.

Any document of any kind that would show what Smith & Nephew did in 2013 to
“challenge” the “unqualified, selective reporting” referenced on Kirby-0029962.
RESPONSE:

18.

A copy of the “2x additional, highly relevant publications by Visuri, et al” that are
referenced on Kirby-0029963.
RESPONSE:

19.

Any document intended to tell Smith & Nephew employees what the “consistent, unified
message” was that is mentioned on Kirby-0029964.
RESPONSE:

20.

Any document intended to tell Smith & Nephew sales representatives what the
“consistent, unified message” was that is mentioned on Kirby-0029964.
RESPONSE:
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21.

Any document intended to tell Smith & Nephew independent distributors what the
“consistent, unified message” was that is mentioned on Kirby-0029964.
RESPONSE:

22.

Please produce the “Mike Frazzette & John Soto comms” mentioned on Kirby-0029964.
RESPONSE:

23.

Any written analysis or “digest” of MHRA guidelines as referenced in Kirby-0029964.
RESPONSE:

24.

Any written analysis or memo of any kind that distinguished between resurfacing & large
head MoM, and the great results of the BHR, as referenced in Kirby-0029964.
RESPONSE:

25.

Any written analysis or memo of any kind that distinguished between “resurfacing & large
head MoM, and the great results of the BHR compared to failing competitor devices!”, as
referenced in Kirby-0029964.
RESPONSE:

26.

The “updated LHMoM follow-up regime” referenced in Kirby-0029964.
RESPONSE:

27.

Any emails about the “updated LHMoM follow-up regime” that YOU received from
anyone at Smith & Nephew within thirty days of the MHRA publishing the “updated
LHMoM follow-up regime” mentioned on Kirby-0029964.
RESPONSE:
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28.

Please produce the “White paper with Development, etc.” referred to on Kirby-0029989.
RESPONSE:

29.

The complete document that Kirby-0029981 is part of.
RESPONSE:

30.

The video that is mentioned on Kirby-0029981.
RESPONSE:

31.

Any other videos that are mentioned in the complete document that Kirby-0029981 is part
of.
RESPONSE:

32.

A legible copy of Kirby-0029982.
RESPONSE:

33.

The complete document that Kirby-0029982 is part of.
RESPONSE:

34.

Please produce an unredacted version of Kirby-0029990.
RESPONSE:

35.

Any emails sent to the Smith & Nephew sales force in 2006 or 2007 informing them of the
“Design Change in 2006 to manufacture the BHR modular head with a sleeved taper
design” as referenced in Kirby-0029944.
RESPONSE:
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36.

Any letters, emails, or promotional materials sent to Smith & Nephew’s United States
customers in 2006 or 2007 to inform them of the “Design Change in 2006 to manufacture
the BHR modular head with a sleeved taper design” as referenced in Kirby-0029944.
RESPONSE:

37.

Please produce an unredacted copy of Kirby-0029945.
RESPONSE:

38.

Please produce a version of Kirby-0029946 that is not blank and not marked,
“Confidential-Subject to Protective Order.”
RESPONSE:

39.

Please produce a version of Kirby-0029947 that is not blank and not marked,
“Confidential-Subject to Protective Order.”
RESPONSE:

40.

Please produce a copy of Kirby-0029997 that is not redacted.
RESPONSE:

41.

Please produce a version of Kirby-0029997 that is not redacted and not marked,
“Confidential- Subject to Protective Order.”
RESPONSE:

42.

Please produce a version of Kirby-0029997 that is not marked “Privileged” and not
marked, “Confidential- Subject to Protective Order.”
RESPONSE:
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43.

Please produce Tables 1 through 8 of the presentation shown on the slide marked Kirby0029999.
RESPONSE:

44.

Please produce Figures 1 through 7 of the presentation shown on the slide marked Kirby0030005.
RESPONSE:

45.

Please produce color copies or electronic native copies of the slides marked Kirby0030005, Kirby-0030006, Kirby-0030006, Kirby-0030012, Kirby-0030016, Kirby0030017, Kirby-0030020, Kirby-0030021, Kirby-0030025, Kirby-0030026, and Kirby0030027.
RESPONSE:

46.

Please produce an unredacted version of pages Kirby-0030000 to Kirby-0030003.
RESPONSE:

47.

Please produce an English language translation of the foreign language email produced in
as Kirby-0020088 or explain why it was produced in a foreign language in Kirby.
RESPONSE:

48.

The document called, “Agenda BHR Chicago June 16.doc” referred to in the June 13, 2007
email with subject line, “BHR 6/16 Chicago Hilton O’Hare Confirmation #s.” See
Hutchens (SN)-0015540 at 0015537.
RESPONSE:

49.

The document called, “Talking Points for BHR coverage comments.doc” referred to in the
September 22, 2008 email with subject line, “URGENT – BHR Reimbursement Help
Needed.” See Hutchens (SN)-0015540 at 0015542.

RESPONSE:
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50.

The document called, “SURGEON ACTION LIST 2009” referred to in the March 2, 2009
email with subject line, “Recap of 2009 Team Childress Business Plan Meeting & Set
Goals/Expectations.” See Kirby-0040674.
RESPONSE:

51.

The “targeted Sales Academy modules” referred to in the March 2, 2009 email with subject
line, “Recap of 2009 Team Childress Business Plan Meeting & Set Goals/Expectations”.
See Kirby-0040674.
RESPONSE:

52.

The “Account Target Forms with Recon and Trauma” referred to in the March 2, 2009
email with subject line, “Recap of 2009 Team Childress Business Plan Meeting & Set
Goals/Expectations.” See Kirby-0040674.
RESPONSE:

53.

The document called “Team Childress ‘Projects/Opps’” referred to in the March 2, 2009
email with subject line, “Recap of 2009 Team Childress Business Plan Meeting & Set
Goals/Expectations”. See Kirby-0040674.
RESPONSE:

54.

The document called “BPM” referred to in the March 2, 2009 email with subject line,
“Recap of 2009 Team Childress Business Plan Meeting & Set Goals/Expectations.” See
Kirby-0040674.
RESPONSE:

55.

The document called “FMR didactic” referred to in the March 2, 2009 email with subject
line, “Recap of 2009 Team Childress Business Plan Meeting & Set Goals/Expectations”.
See Kirby-0040674.
RESPONSE:
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56.

The document called “FMR didactic – product demo, clinical outcomes” referred to in the
March 2, 2009 email with subject line, “Recap of 2009 Team Childress Business Plan
Meeting & Set Goals/Expectations”. See Kirby-0040674.
RESPONSE:

57.

The document called “VLP sets for Mary Shields SC” referred to in the March 2, 2009
email with subject line, “Recap of 2009 Team Childress Business Plan Meeting & Set
Goals/Expectations”. See Kirby-0040674.
RESPONSE:

58.

Any written communication or other document that compares Johnson & Johnson
SROM/Summit total hip arthroplasty implants—which Dr. Schubert has testified he used
prior to switching to Smith & Nephew total hips—with the Device Components.
RESPONSE:

59.

Any written communications about the off-label use of the Device Components from
2006–2011.
RESPONSE:

60.

Any written communications about the off-label use of the Device Components from
2011–present.
RESPONSE:

61.

Any “written information concerning the safety, effectiveness, or benefit of a use not
described in the approved labeling for an approved . . . device” given to YOU which
discusses the Device Components. See 21 C.F.R. § 99.101(a).
RESPONSE:
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62.

Any “written information concerning the safety, effectiveness, or benefit of a use not
described . . . in the statement of intended use for a cleared device” given to YOU which
discusses the Device Components. See 21 C.F.R. § 99.101(a).
RESPONSE:

63.

Any “unabridged reprint or copy of an article, peer-reviewed by experts qualified by
scientific training or experience to evaluate the safety or effectiveness of the drug or device
involved, which was published in a scientific or medical journal” given to YOU which
discusses the Device Components. See 21 C.F.R. § 99.101(a)(2)(i).
RESPONSE:

64.

Any article that was ever given to YOU “about a clinical investigation with respect to the
drug or device” that is “considered to be scientifically sound” which discusses the Device
Components. See 21 C.F.R. § 99.101(a)(2)(i).
RESPONSE:

65.

Any article that was ever given to YOU that is an “unabridged reference publication that
includes information about a clinical investigation with respect to the drug or device”
which discusses the Device Components. See 21 C.F.R. § 99.101(a)(2)(ii).
RESPONSE:

66.

Any “bibliography of other articles (that concern reports of clinical investigations both
supporting and not supporting the new use) from a scientific reference publication or
scientific or medical journal that have been previously published about the new use of the
drug or device covered by the information that is being disseminated” given to YOU which
discusses the Device Components. See 21 C.F.R. § 99.103(a)(3).
RESPONSE:

67.

Any information required by 21 C.F.R. § 99.201 which YOU sent to the FDA about the
Device Components.
RESPONSE:
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68.

Any documents maintained by YOU about the Device Components which is maintained in
compliance with 21 C.F.R. § 99.501.
RESPONSE:

69.

Any written communication regarding “written information concerning the safety,
effectiveness, or benefit of a use not described in the approved labeling for an approved
drug or device or in the statement of intended use for a cleared device” with regard to any
of the Device Components. See 21 C.F.R. § 99.101(a).
RESPONSE:

70.

Any written communication to or from YOU about any of the Device Components
regarding any “unabridged reprint or copy of an article, peer-reviewed by experts qualified
by scientific training or experience to evaluate the safety or effectiveness of the drug or
device involved, which was published in a scientific or medical journal.” See 21 C.F.R. §
99.101(a)(2)(i).
RESPONSE:

71.

Any written communication to or from YOU “about a clinical investigation with respect to
the drug or device” that is “considered to be scientifically sound” with regard to any of the
Device Components. See 21 C.F.R. § 99.101(a)(2)(i).
RESPONSE:

72.

Any written communication to or from YOU about any “unabridged reference publication
that includes information about a clinical investigation with respect to the drug or device”
with regard to any of the Device Components. See 21 C.F.R. § 99.101(a)(2)(ii).
RESPONSE:

73.

Any written communication to or from YOU regarding a “bibliography of other articles
(that concern reports of clinical investigations both supporting and not supporting the new
use) from a scientific reference publication or scientific or medical journal that have been
previously published about the new use of the drug or device covered by the information
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that is being disseminated” with regard to any of the Device Components. See 21 C.F.R. §
99.103(a)(3).
RESPONSE:

74.

Any written communication about the Device Components required by 21 C.F.R. § 99.201
which YOU sent to the FDA.
RESPONSE:

75.

All written communication referring to or mentioning documents maintained by YOU, in
compliance with 21 C.F.R. § 99.501, about the Device Components.
RESPONSE:

76.

Any written communication which disseminates information about the Device
Components pursuant to 21 C.F.R. Part 99.
RESPONSE:

77.

Any written communication which disseminates information about the Device
Components pursuant to 21 C.F.R. Part 99.
RESPONSE:

78.

Please produce the information requested below with regard to the following email
addresses:
(1)
(2)
(3)
(4)
(5)

brian.childress@smithnephew.com
brian.childress@smith-nephew.com
bdchili@sbcglobal.net
neylu@sbcglobal.net
bdchili@me.com

Please produce any evidence YOU have that electronic copies of these emails from the
time period of 2004–present are “corrupted,” permanently deleted, or otherwise
inaccessible by YOU or other persons/entities who have control over these email accounts.
TRACY FLEMING’S SECOND REQUEST FOR
PRODUCTION OF DOCUMENTS TO DEFENDANTS
BRIAN CHILDRESS AND NEYLU, INC.

PAGE 15

RESPONSE:

79.

Please produce the information requested below with regard to the following email
addresses:
(1)
(2)
(3)
(4)
(5)

brian.childress@smithnephew.com
brian.childress@smith-nephew.com
bdchili@sbcglobal.net
neylu@sbcglobal.net
bdchili@me.com

To the extent that emails or other written communication from these email accounts have
NOT been produced in Hutchens, Kirby, or the present lawsuit, please produce all emails
or other written communication sent to or from these email accounts which are responsive
to requests for production made by the plaintiffs in Hutchens or Kirby lawsuits.
RESPONSE:

80.

Please produce the information requested below with regard to the following email
addresses:
(1)
(2)
(3)
(4)
(5)

brian.childress@smithnephew.com
brian.childress@smith-nephew.com
bdchili@sbcglobal.net
neylu@sbcglobal.net
bdchili@me.com

Please produce any emails from these accounts in response to Tracy Fleming’s FIRST
Requests for Production which have not otherwise been produced in this case.
RESPONSE:

81.

Please produce all electronic calendars, planners, or diaries which YOU used from 2005–
2011 which memorialize any meeting, event, or other occurrence related to your work as a
Smith & Nephew sales representative. (This includes but is not limited to your Microsoft
Outlook calendar as you testified on November 2, 2018).
RESPONSE:
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82.

Please produce all electronic calendars, planners, or diaries which YOU used from 2012–
present which memorialize any meeting, event, or other occurrence related to your work
as a Smith & Nephew sales representative. (This includes but is not limited to your
Microsoft Outlook calendar as you testified on November 2, 2018).
RESPONSE:

Respectfully submitted,
LAW OFFICE OF KIP PETROFF
________/s/_Kip Petroff___________
Kip A. Petroff
State Bar No. 15851800
Caio Formenti
State Bar No. 24104676
10440 North Central Expressway, Suite 1540
Dallas, Texas 75231
Telephone: (972) 294-7530
Email: kpetroff@petroffassociates.com
Email: caio@kippetroff.com
ATTORNEYS FOR PLAINTIFFS
Certificate of Service
I HEREBY CERTIFY that on this the 27th day of November, 2018, a true and correct copy of the
foregoing was emailed to Mr. Brian Johnson and Kealy Sehic at Johnson, West, Trent & Taylor.
An electronic copy was also sent via email to David Criss and Alexandra Sallade on the same day.
________/s/ ______________
Kip A. Petroff
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CAUSE NO. DC-18-08923
TRACY FLEMING and
NORMA EGEA
Plaintiffs,
vs.
BRIAN CHILDRESS; NEYLU, INC.;
RICHARD D. SCHUBERT, M.D., and;
SMITH & NEPHEW, INC.
Defendants.

§
§
§
§
§
§
§
§
§
§
§
§

IN THE DISTRICT COURT OF

DALLAS COUNTY, TEXAS

192nd JUDICIAL DISTRICT

PLAINTIFF NORMA EGEA’S FIRST REQUESTS FOR PRODUCTION TO
DEFENDANTS BRIAN CHILDRESS AND NEYLU, INC.
TO: DEFENDANTS BRIAN CHILDRESS and NEYLU, INC., by and through their counsel of
record, Brian Johnson, Leila D’Aquin, Sarah Segrest-Jay, David O’Quinn, Kim Moore, and Kealy
Sehic.
Pursuant to Texas Rule of Civil Procedure 196, Plaintiff NORMA EGEA requests that
YOU produce for inspection and copying the documents and other tangible items listed below if
they are in your actual or constructive possession, custody, or control. Pursuant to Texas Rule of Civil
Procedure 196.2(a), please produce them at the Law Office of Kip Petroff, 8150 N. Central
Expressway, Suite 500, Dallas, Texas 75206 within thirty (30) days from the date on which this
Request is served.
INSTRUCTIONS
DEFENDANTS are requested to produce these documents in the order in which they are
kept in DEFENDANTS’ files or in an order in which they correspond with the individual
categories in the following requests. DEFENDANTS are also requested to produce attachments,
enclosures, and appendices if such exist along with the original documents in DEFENDANTS’
business record files. For all written communications, please produce all preceding and succeeding
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EXHIBIT "J"

communications. A request for documents or other tangible things includes all electronically stored
information and similar electronic or magnetic data, including deleted items.
DEFENDANTS are respectfully reminded that Tex. R. Civ. P. 196.2(b) requires an
individual response “with respect to each item or category of items” requested below. Pursuant to
Tex. R. Civ. P. 196.3(c), DEFENDANTS are requested to produce these documents in the order
in which they are kept in DEFENDANTS’ files or organize them and label them to correspond
with the individual categories in the following requests. DEFENDANTS are requested to produce
the documents, tangible things, videos, DVDs, recordings, and other data compilations that are in the
DEFENDANTS’ actual or constructive possession, custody, or control for inspection or
photocopying no later than the first business day after the expiration of thirty days after the date
you receive this document. Plaintiff does not seek sensitive personally identifiable information about
other patients who have suffered injuries from or made complaints about YOUR products, and YOU
may redact sensitive personally identifiable information that would identify those patients.
DEFENDANTS are requested to state objections and assert privileges as required and, as
appropriate, state that: (1) production, inspection, or other requested action will be permitted as
requested; (2) the requested items are being served on the requesting party with the response; (3)
production, inspection, or other requested action will take place at a specified time and place, if
the responding party is objecting to the time and place of production; or (4) no items have been
identified—after a diligent search—that are responsive to the request. TEX. R. CIV. P. 196.2(b). If
DEFENDANTS object, DEFENDANTS are requested to state “the extent to which the party is
refusing to comply with the request.” TEX. R. CIV. P. 193.2(b).
These discovery requests are to be considered as continuing, and the DEFENDANTS are
requested to provide any additional information that the DEFENDANTS, or any other person acting
on the DEFENDANTS’ behalf, hereafter may obtain which will augment or otherwise modify any of
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the DEFENDANTS’ responses. Supplemental responses must be served upon the undersigned
reasonably promptly after receipt of any such information.
The numbered “Sections” below are for the convenience of counsel and the Court, if
necessary, and should not be considered a descriptive part of the requests that follow that heading.
DEFINITIONS
The following definitions apply to the Document Requests below:
A.

B.

C.

“Document(s)” means all handwritten, printed, photo-stat, recorded, written, graphic,
photographic, magnetic, or electronic matter (including, without limitation, audio and/or
video recordings, electronic mail and material for computer use), including all original and
duplicates, and includes the original or a copy of handwriting, typewriting, printing and every
other means of recording upon any tangible thing and form of communicating or
representation including computer hard disks, letters, words, pictures, sounds, or symbols or
combinations of them.
“DEFENDANT(S)” shall mean Brian Childress and Neylu, Inc. personally, as well as to all
persons employed by, representing, or otherwise acting in concert with them, including their
attorneys, and shall be deemed to require information concerning the knowledge of such
persons as well as the knowledge of Brian Childress and Neylu, Inc. personally
“YOU”, “YOURS”, and “YOUR” shall mean the specific party to whom these Discovery
Requests are directed, as well as any of his agents or employees. Reference to “you” and all
variations of that pronoun shall be deemed to refer to Brian Childress and Neylu, Inc.
personally, as well as to all persons employed by, representing, or otherwise acting in concert
with them, including their attorneys, and shall be deemed to require information concerning
the knowledge of such persons as well as the knowledge of Brian Childress and Neylu, Inc.
personally.
REQUESTS FOR PRODUCTION
I.

1.

ESI Sources

From the ESI Sources identified in Brian Childress’ answer to Interrogatory No. 1, served
on March 31, 2020, produce all Text messages, e-mails, tweets, or any and all Facebook
or other social media posts, and/or any other documents or data that refer or relate to Tracy
Fleming’s hip, Tracy Fleming’s hip surgeries, Tracy Fleming’s recovery, Tracy Fleming’s
alleged damages, Tracy Fleming’s physical activities, or any individually named
Defendant.
RESPONSE:
II.

Emails and Document Preservation
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2.

For each of the email service providers for the email addresses identified in response to
Interrogatory No. 1, served on March 31, 2020, please produce a signed voluntary consent
/ authorization for Brian Childress in the form attached as Exhibit A.
RESPONSE:

3.

For each of the service providers of the email addresses identified in response to
Interrogatory No. 1, served on March 31, 2020, please produce a signed voluntary consent
/ authorization for Neylu, Inc. in the form attached as Exhibit A.
RESPONSE:

4.

Please produce a signed and notarized voluntary consent / authorization for Brian Childress
in the form attached as Exhibit B (Google LLC d/b/a/ Gmail.com).
RESPONSE:

5.

Please produce a signed and notarized voluntary consent / authorization for Neylu, Inc. in
the form attached as Exhibit B (Google LLC d/b/a/ Gmail.com).
RESPONSE:

6.

Please produce a signed and notarized voluntary consent / authorization for Brian Childress
in the form attached as Exhibit C (Apple, Inc.).
RESPONSE:

7.

Please produce a signed and notarized voluntary consent / authorization for Neylu, Inc. in
the form attached as Exhibit C (Apple, Inc.).
RESPONSE:

8.

Please produce a signed and notarized voluntary consent / authorization for Brian Childress
in the form attached as Exhibit D (AT&T Corp.).
RESPONSE:

9.

Please produce a signed and notarized voluntary consent / authorization for Neylu, Inc. in
the form attached as Exhibit D (AT&T Corp.).
RESPONSE:

10.

Produce any communications that YOU had with the service provider for the email address
bdchili@me.com from 2012–present about efforts to preserve or recover any data from
this email address.
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RESPONSE:
11.

Produce any communications that YOUR attorneys had with the service provider for the
email address bdchili@me.com from 2012–present about efforts to preserve or recover
any data from this email address.
RESPONSE:

12.

Produce any communications that anyone on YOUR behalf had with the service provider
for the email address bdchili@me.com from 2012–present about efforts to preserve or
recover any data from this email address.
RESPONSE:

13.

Produce any communications that YOU had with the service provider for the email address
bdchili@mac.com from 2012–present about efforts to preserve or recover any data from
this email address.
RESPONSE:

14.

Produce any communications that YOUR attorneys had with the service provider for the
email address bdchili@mac.com from 2012–present about efforts to preserve or recover
any data from this email address.
RESPONSE:

15.

Produce any communications that anyone on YOUR behalf had with the service provider
for the email address bdchili@mac.com from 2012–present about efforts to preserve or
recover any data from this email address.
RESPONSE:

16.

Produce any communications that YOU had with the service provider for the email address
brian.childress@smith-nephew.com from 2012–present about efforts to preserve or
recover any data from this email address.
RESPONSE:

17.

Produce any communications that YOUR attorneys had with the service provider for the
email address brian.childress@smith-nephew.com from 2012–present about efforts to
preserve or recover any data from this email address.
RESPONSE:
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18.

Produce any communications that anyone on YOUR behalf had with the service provider
for the email address brian.childress@smith-nephew.com from 2012–present about
efforts to preserve or recover any data from this email address.
RESPONSE:

19.

Produce any communications that YOU had with the service provider for the email address
brian.childress@smithnephew.com from 2012–present about efforts to preserve or
recover any data from this email address.
RESPONSE:

20.

Produce any communications that YOUR attorneys had with the service provider for the
email address brian.childress@smithnephew.com from 2012–present about efforts to
preserve or recover any data from this email address.
RESPONSE:

21.

Produce any communications that anyone on YOUR behalf had with the service provider
for the email address brian.childress@smithnephew.com from 2012–present about
efforts to preserve or recover any data from this email address.
RESPONSE:

22.

Produce any communications that YOU had with the service provider for the email address
neylu@sbcglobal.net from 2012–present about efforts to preserve or recover any data
from this email address.
RESPONSE:

23.

Produce any communications that YOUR attorneys had with the service provider for the
email address neylu@sbcglobal.net from 2012–present about efforts to preserve or
recover any data from this email address.
RESPONSE:

24.

Produce any communications that anyone on YOUR behalf had with the service provider
for the email address neylu@sbcglobal.net from 2012–present about efforts to preserve or
recover any data from this email address.
RESPONSE:

25.

Produce any communications that YOU had with the service provider for the email address
bdchili@sbcglobal.net from 2012–present about efforts to preserve or recover any data
from this email address.
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RESPONSE:
26.

Produce any communications that YOUR attorneys had with the service provider for the
email address bdchili@sbcglobal.net from 2012–present about efforts to preserve or
recover any data from this email address.
RESPONSE:

27.

Produce any communications that anyone on YOUR behalf had with the service provider
for the email address bdchili@sbcglobal.net from 2012–present about efforts to preserve
or recover any data from this email address.
RESPONSE:

28.

Produce any communications that YOU had with the service provider for the email address
bdchili@apple.com from 2012–present about efforts to preserve or recover any data from
this email address.
RESPONSE:

29.

Produce any communications that YOUR attorneys had with the service provider for the
email address bdchili@apple.com from 2012–present about efforts to preserve or recover
any data from this email address.
RESPONSE:

30.

Produce any communications that anyone on YOUR behalf had with the service provider
for the email address bdchili@apple.com from 2012–present about efforts to preserve or
recover any data from this email address.
RESPONSE:

31.

Produce any documents which would prove or establish that the email address
bdchili@me.com and its contents were “corrupted” or otherwise destroyed. See also Brian
Childress’s June 2, 2016 Deposition at Page 185:19–20 (stating he’s had “corrupted”
emails).
RESPONSE:

32.

Produce any documents which would prove or establish that the email address
bdchili@mac.com and its contents were “corrupted” or otherwise destroyed. See also
Brian Childress’s June 2, 2016 Deposition at Page 185:19–20 (stating he’s had “corrupted”
emails).
RESPONSE:
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33.

Produce any documents which would prove or establish that the email address
brian.childress@smith-nephew.com and its contents were “corrupted” or otherwise
destroyed. See also Brian Childress’s June 2, 2016 Deposition at Page 185:19–20 (stating
he’s had “corrupted” emails).
RESPONSE:

34.

Produce any documents which would prove or establish that the email address
brian.childress@smithnephew.com and its contents were “corrupted” or otherwise
destroyed. See also Brian Childress’s June 2, 2016 Deposition at Page 185:19–20 (stating
he’s had “corrupted” emails).
RESPONSE:

35.

Produce any documents which would prove or establish that the email address
neylu@sbcglobal.net and its contents were “corrupted” or otherwise destroyed.
RESPONSE:

36.

Produce any documents which would prove or establish that the email address
bdchili@sbcglobal.net and its contents were “corrupted” or otherwise destroyed.
RESPONSE:

37.

Produce any documents which would prove or establish that the email address
bdchili@apple.com and its contents were “corrupted” or otherwise destroyed.
RESPONSE:

38.

Produce any documents which would prove or establish that the email address
bdchili@me.com and its contents were “corrupted” or otherwise destroyed.
RESPONSE:

39.

Produce any documents which would prove or establish that the email address
bdchili@mac.com and its contents were “corrupted” or otherwise destroyed.
RESPONSE:

40.

Produce any documents which would prove or establish that the email address
brian.childress@smith-nephew.com and its contents were “corrupted” or otherwise
destroyed.
RESPONSE:
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41.

Produce any documents which would prove or establish when the email address
brian.childress@smithnephew.com and its contents were “corrupted” or otherwise
destroyed.
RESPONSE:

42.

Produce any documents which would prove or establish when the email address
neylu@sbcglobal.net and its contents were “corrupted” or otherwise destroyed.
RESPONSE:

43.

Produce any documents which would prove or establish when the email address
bdchili@sbcglobal.net and its contents were “corrupted” or otherwise destroyed.
RESPONSE:

44.

Produce any documents which would prove or establish when the email address
bdchili@apple.com and its contents were “corrupted” or otherwise destroyed.
RESPONSE:

45.

Produce any documents which would prove or establish when the email address
bdchili@apple.com and its contents were “corrupted” or otherwise destroyed.
RESPONSE:

46.

Produce the Google activity for Brian Childress from 2005 to September 28, 2009. (NOTE:
activity that is unrelated to his work as a Smith & Nephew independent contractor for the
promotion and sale of orthopedic devices can be redacted as appropriate). See instructions
at the following link:
https://support.google.com/accounts/answer/7028918?co=GENIE.Platform%3DDesktop
&hl=en.
RESPONSE:

47.

Produce the Google activity for Brian Childress from September 29, 2009 to December 31,
2016. (NOTE: activity that is unrelated to his work as a Smith & Nephew independent
contractor for the promotion and sale of orthopedic devices can be redacted as appropriate).
See instructions at the following link:
https://support.google.com/accounts/answer/7028918?co=GENIE.Platform%3DDesktop
&hl=en.
RESPONSE:

48.

Produce the Google activity for Neylu, Inc. from 2005 to September 28, 2009. (NOTE:
activity that is unrelated to his work as a Smith & Nephew independent contractor for the
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promotion and sale of orthopedic devices can be redacted as appropriate). See instructions
at the following link:
https://support.google.com/accounts/answer/7028918?co=GENIE.Platform%3DDesktop
&hl=en.
RESPONSE:
49.

Produce the Google activity for Neylu, Inc. from September 29, 2009 to December 31,
2016. (NOTE: activity that is unrelated to his work as a Smith & Nephew independent
contractor for the promotion and sale of orthopedic devices can be redacted as appropriate).
See instructions at the following link:
https://support.google.com/accounts/answer/7028918?co=GENIE.Platform%3DDesktop
&hl=en.
RESPONSE:
III.

50.

Sales Calls

For the period from 2006 to September 28, 2009, please produce any emails or written
reports that YOU sent to the Dallas District Manager regarding sales reps “showing
product” in the Dallas District as stated in Hutchens(SN)-0041661 at Hutchens(SN)0041675.
RESPONSE:

51.

For the period from 2006 to September 28, 2009, please produce any emails or written
reports that YOU received a copy of that were sent from the Dallas District Manager to
his Regional Vice President regarding sales reps “showing product” as stated in
Hutchens(SN)-0041661 at Hutchens(SN)-0041675.
RESPONSE:

52.

For the period from 2006 to September 28, 2009, please produce any emails that YOU sent
to the Dallas District Manager evaluating or analyzing the “return” on “calls” as referred
to in Hutchens(SN)-0041661 at Hutchens(SN)-0041675.
RESPONSE:

53.

For the period from 2006 to September 28, 2009, please produce any emails that the Dallas
District Manager sent to YOU evaluating or analyzing the “return” on “calls” as referred
to in Hutchens(SN)-0041661 at Hutchens(SN)-0041675.
RESPONSE:

54.

For the period from 2006 to September 28, 2009, please produce any emails that YOU
received a copy of that were sent from the Dallas District Manager to his Regional Vice
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President evaluating or analyzing the “return” on “calls” as referred to in Hutchens(SN)0041661 at Hutchens(SN)-0041675.
RESPONSE:
55.

For the period from 2006 to September 28, 2009, please produce any emails that YOU sent
to or received from the Dallas District Manager discussing the “need to get Dr. Schubert
involved” as referred to in Hutchens(SN)-0041661 at Hutchens(SN)-0041675.
RESPONSE:

56.

For the period from 2006 to September 28, 2009, please produce any emails that YOU
received a copy of that were sent from the Dallas District Manager to his Regional Vice
President discussing the “need to get Dr. Schubert involved” as referred to in
Hutchens(SN)-0041661 at Hutchens(SN)-0041675.
RESPONSE:

57.

For the period from 2006 to September 28, 2009, please produce any emails that YOU
received a copy of that were sent from the Dallas District Manager to Carey Christensen
discussing the “need to get Dr. Schubert involved” as referred to in Hutchens(SN)-0041661
at Hutchens(SN)-0041675.
RESPONSE:

58.

For the period from 2006 to September 28, 2009, please produce any emails that were sent
from Carey Christensen to the Dallas District Manager discussing the “need to get Dr.
Schubert involved” as referred to in Hutchens(SN)-0041661 at Hutchens(SN)-0041675.
RESPONSE:
IV.

59.

Charges for Fees and Expenses Defending This Case

For the period from April 1, 2018 to February 1, 2020, please produce documents showing
the amount of attorney hours that Brian Johnson charged YOU for working on this case.
(Detailed time records showing work performed or the amount of time billed for each task
are not requested here. A summary or “total hours” entry for this lawyer for the period in
question is all that is requested here.)
RESPONSE:

60.

For the period from April 1, 2018 to February 1, 2020, please produce documents showing
the amount of attorney hours that Kealy Sehic charged YOU for working on this case.
(Detailed time records showing work performed or the amount of time billed for each task
are not requested here. A summary or “total hours” entry for this lawyer for the period in
question is all that is requested here.)
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RESPONSE:
61.

For the period from April 1, 2018 to February 1, 2020, please produce documents showing
the amount of attorney hours that David O’Quinn charged YOU for working on this case.
(Detailed time records showing work performed or the amount of time billed for each task
are not requested here. A summary or “total hours” entry for this lawyer for the period in
question is all that is requested here.)
RESPONSE:

62.

For the period from April 1, 2018 to February 1, 2020, please produce documents showing
the amount of attorney hours that Doug Moore charged YOU for working on this case.
(Detailed time records showing work performed or the amount of time billed for each task
are not requested here. A summary or “total hours” entry for this lawyer for the period in
question is all that is requested here.)
RESPONSE:

63.

For the period from April 1, 2018 to February 1, 2020, please produce documents showing
the amount of attorney hours that Leila D’Aquin charged YOU for working on this case.
(Detailed time records showing work performed or the amount of time billed for each task
are not requested here. A summary or “total hours” entry for this lawyer for the period in
question is all that is requested here.)
RESPONSE:

64.

For the period from April 1, 2018 to February 1, 2020, please produce documents showing
the amount of attorney hours that Kim E. Moore charged YOU for working on this case.
(Detailed time records showing work performed or the amount of time billed for each task
are not requested here. A summary or “total hours” entry for this lawyer for the period in
question is all that is requested here.)
RESPONSE:

65.

For the period from April 1, 2018 to February 1, 2020, please produce documents showing
the amount of attorney hours that Meera Sossamon charged YOU for working on this case.
(Detailed time records showing work performed or the amount of time billed for each task
are not requested here. A summary or “total hours” entry for this lawyer for the period in
question is all that is requested here.)
RESPONSE:

66.

For the period from April 1, 2018 to February 1, 2020, please produce documents showing
the amount of attorney hours that Sarah Segrest-Jay charged YOU for working on this case.
(Detailed time records showing work performed or the amount of time billed for each task
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are not requested here. A summary or “total hours” entry for this lawyer for the period in
question is all that is requested here.)
RESPONSE:
67.

For the period from April 1, 2018 to February 1, 2020, please produce documents showing
the amount of attorney hours that Stephen G.A. Myers charged YOU for working on this
case. (Detailed time records showing work performed or the amount of time billed for each
task are not requested here. A summary or “total hours” entry for this lawyer for the period
in question is all that is requested here.)
RESPONSE:

68.

For the period from April 1, 2018 to February 1, 2020, please produce documents showing
the amount of attorney hours that Paul Wegmann charged YOU for working on this case.
(Detailed time records showing work performed or the amount of time billed for each task
are not requested here. A summary or “total hours” entry for this lawyer for the period in
question is all that is requested here.)
RESPONSE:

69.

For the period from April 1, 2018 to February 1, 2020, please produce documents showing
the amount of attorney hours that Kelly Brilleaux charged YOU for working on this case.
(Detailed time records showing work performed or the amount of time billed for each task
are not requested here. A summary or “total hours” entry for this lawyer for the period in
question is all that is requested here.)
RESPONSE:

70.

For the period from April 1, 2018 to February 1, 2020, please produce documents showing
the amount of attorney hours that Gabe Winsberg charged YOU for working on this case.
(Detailed time records showing work performed or the amount of time billed for each task
are not requested here. A summary or “total hours” entry for this lawyer for the period in
question is all that is requested here.)
RESPONSE:

71.

For the period from April 1, 2018 to February 1, 2020, please produce documents showing
the amount of attorney hours that Brian G. Reaney, II charged YOU for working on this
case. (Detailed time records showing work performed or the amount of time billed for each
task are not requested here. A summary or “total hours” entry for this lawyer for the period
in question is all that is requested here.)
RESPONSE:
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72.

For the period from April 1, 2018 to February 1, 2020, please produce documents showing
the amount of attorney hours that Annie Reed charged YOU for working on this case.
(Detailed time records showing work performed or the amount of time billed for each task
are not requested here. A summary or “total hours” entry for this lawyer for the period in
question is all that is requested here.)
RESPONSE:

73.

For the period from April 1, 2018 to February 1, 2020, please produce documents showing
the amount of attorney hours that Jana D. Wozniak charged YOU for working on this case.
(Detailed time records showing work performed or the amount of time billed for each task
are not requested here. A summary or “total hours” entry for this lawyer for the period in
question is all that is requested here.)
RESPONSE:

74.

For the period from April 1, 2018 to February 1, 2020, please produce documents showing
the amount of attorney hours that Sara J. Gourley charged YOU for working on this case.
(Detailed time records showing work performed or the amount of time billed for each task
are not requested here. A summary or “total hours” entry for this lawyer for the period in
question is all that is requested here.)
RESPONSE:

75.

For the period from April 1, 2018 to February 1, 2020, please produce documents showing
the amount of attorney hours that Paul J. Zidlicky charged YOU for working on this case.
(Detailed time records showing work performed or the amount of time billed for each task
are not requested here. A summary or “total hours” entry for this lawyer for the period in
question is all that is requested here.)
RESPONSE:

76.

For the period from April 1, 2018 to February 1, 2020, please produce documents showing
the amount of attorney hours that Terri S. Reiskin charged YOU for working on this case.
(Detailed time records showing work performed or the amount of time billed for each task
are not requested here. A summary or “total hours” entry for this lawyer for the period in
question is all that is requested here.)
RESPONSE:

77.

For the period from April 1, 2018 to February 1, 2020, please produce documents showing
the amount of attorney hours that Johnson, Trent, & Taylor LLP has charged YOU for
working on this case. (Detailed time records showing work performed or the amount of
time billed for each task are not requested here. A summary or “total hours” entry for this
firm for the period in question is all that is requested here.)

RESPONSE:
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78.

For the period from April 1, 2018 to February 1, 2020, please produce documents showing
the amount of attorney hours that Irwin, Fritchie, Urquhart & Moore LLC has charged
YOU for working on this case. (Detailed time records showing work performed or the
amount of time billed for each task are not requested here. A summary or “total hours”
entry for this firm for the period in question is all that is requested here.)
RESPONSE:

79.

For the period from April 1, 2018 to February 1, 2020, please produce documents showing
the amount of attorney hours that Sidley Austin LLP has charged YOU for working on this
case. (Detailed time records showing work performed or the amount of time billed for each
task are not requested here. A summary or “total hours” entry for this firm for the period
in question is all that is requested here.)
RESPONSE:

80.

For the period from April 1, 2018 to December 31, 2018, please produce documents
showing the total amount of expenses that outside vendors charged YOU for locating and
organizing documents for production in response to discovery requests in this case.
RESPONSE:

81.

For the period from January 1, 2019 to December 31, 2019, please produce documents
showing the total amount of expenses that outside vendors charged YOU for locating and
organizing documents for production in response to discovery requests in this case.
RESPONSE:
V.

82.

Linda Bussey, M.D. Emails

Produce any communications that YOU sent to or received from Linda Bussey, M.D., the
wife of Dr. Richard Schubert, from 2005–2009.
RESPONSE:

83.

Produce any communications that YOUR employees or independent contractors sent to or
received from Linda Bussey, M.D., the wife of Dr. Richard Schubert, from 2005–2009.
RESPONSE:

84.

Produce any communications that Smith & Nephew sent to or received from Linda Bussey,
M.D., the wife of Dr. Richard Schubert, from 2005–2009.
RESPONSE:
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85.

Produce any communications that any Smith & Nephew employee sent to or received from
Linda Bussey, M.D., the wife of Dr. Richard Schubert, from 2005–2009.
RESPONSE:

86.

Produce any communications that any Smith & Nephew independent contractor sent to or
received from Linda Bussey, M.D., the wife of Dr. Richard Schubert, from 2005–2009.
RESPONSE:

87.

Produce any communications that YOU sent to or received from Linda Bussey, M.D., the
wife of Dr. Richard Schubert, from 2010–2014.
RESPONSE:

88.

Produce any communications that YOUR employees or independent contractors sent to or
received from Linda Bussey, M.D., the wife of Dr. Richard Schubert, from 2010–2014.
RESPONSE:

89.

Produce any communications that Smith & Nephew sent to or received from Linda Bussey,
M.D., the wife of Dr. Richard Schubert, from 2010–2014.
RESPONSE:

90.

Produce any communications that any Smith & Nephew employee sent to or received from
Linda Bussey, M.D., the wife of Dr. Richard Schubert, from 2010–2014.
RESPONSE:

91.

Produce any communications that any Smith & Nephew independent contractor sent to or
received from Linda Bussey, M.D., the wife of Dr. Richard Schubert, from 2010–2014.
RESPONSE:

92.

Produce any communications that YOU sent to or received from Linda Bussey, M.D., the
wife of Dr. Richard Schubert, from 2015–present.
RESPONSE:

93.

Produce any communications that YOUR employees or independent contractors sent to or
received from Linda Bussey, M.D., the wife of Dr. Richard Schubert, from 2015–present.
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RESPONSE:
94.

Produce any communications that Smith & Nephew sent to or received from Linda Bussey,
M.D., the wife of Dr. Richard Schubert, from 2015–present.
RESPONSE:

95.

Produce any communications that any Smith & Nephew employee sent to or received from
Linda Bussey, M.D., the wife of Dr. Richard Schubert, from 2015–present.
RESPONSE:

96.

Produce any communications that any Smith & Nephew independent contractor sent to or
received from Linda Bussey, M.D., the wife of Dr. Richard Schubert, from 2015–present.
RESPONSE:
Respectfully Submitted,
LAW OFFICE OF KIP PETROFF
/s/
Kip Petroff
Kip A. Petroff
State Bar No. 15851800
Caio Formenti
State Bar No. 24104676
8150 N. Central Expressway, Suite 500
Dallas, Texas 75206
Telephone: (972) 294-7530
Fax: (972) 294-7530
kpetroff@petroffassociates.com
caio@kippetroff.com
ATTORNEYS FOR PLAINTIFFS
Certificate of Service

The undersigned certifies that on April 1, 2020, a true and correct copy of the foregoing was served
on the Defendants as follows:
Defendants Smith & Nephew, Inc., Brian Childress, and Neylu, Inc., by email to: Mr. Brian
Johnson, Ms. Leila D’Aquin, Mr. David O’Quinn, Ms. Sarah Segrest-Jay, and Ms. Kealy C. Sehic.
Defendant Richard D. Schubert, M.D. by email to: Mr. David Criss and Ms. Alexandra Sallade.
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____________/s/____________
Caio Formenti
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EXHIBIT A

Voluntary Consent and Authorization to Release Contents of Communications Pursuant to
21 U.S.C. § 2702(b)(3)
The persons or entities who provide or did provide an electronic communication service or remote
computing service for the undersigned are hereby authorized to release all documents or
electronically stored information that is requested by the accompanying subpoena duces tecum to
the requesting party. THIS AUTHORIZATION DOES NOT EXPIRE, AND WILL REMAIN
IN EFFECT UNTIL NOTICE IN WRITING STATING OTHERWISE IS SERVED.
PRINTED NAME OF SUBSCRIBER:
SERVICE PROVIDER (printed):
EMAIL ADDRESSES:
(1)
(2)
(3)
(4)
(5)
(6)

DATE:

SIGNATURE:

LAST FOUR DIGITS OF SSN:

DATE OF BIRTH:

VOLUNTARY CONSENT TO RELEASE STORED COMMUNICATIONS

PAGE 1

Verification
STATE OF

__________________

COUNTY OF __________________

§
§
§

BEFORE ME, the undersigned authority, on this day personally appeared the above referenced
person, who, being by me duly sworn, on his oath signed the foregoing authorization.

SUBSCRIBED TO AND SWORN before me, the undersigned authority, on this the

day of

__________ 2020, to certify which witness my hand and seal.
My Commission Expires:
NOTARY PUBLIC IN AND FOR
THE STATE OF
Notary Seal:

PRINTED NAME OF NOTARY
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EXHIBIT B

Voluntary Consent and Authorization to Release Contents of Communications Pursuant to
21 U.S.C. § 2702(b)(3)
The undersigned hereby authorizes GOOGLE, INC. / GOOGLE LLC D/B/A/ GMAIL.COM to
release all documents or electronically stored information that is requested by the accompanying
subpoena duces tecum to the requesting party. THIS AUTHORIZATION DOES NOT
EXPIRE, AND WILL REMAIN IN EFFECT UNTIL NOTICE IN WRITING STATING
OTHERWISE IS SERVED.
PRINTED NAME OF SUBSCRIBER:
SERVICE PROVIDER:

GOOGLE INC. / GOOGLE LLC

EMAIL ADDRESSES:

(1)

bdchili@apple.com

(2)

bdchili@me.com

(3)

bdchili@mac.com

DATE:

SIGNATURE:

LAST FOUR DIGITS OF SSN:

DATE OF BIRTH:
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Verification
STATE OF

__________________

COUNTY OF __________________

§
§
§

BEFORE ME, the undersigned authority, on this day personally appeared the above referenced
person, who, being by me duly sworn, on his oath signed the foregoing authorization.

SUBSCRIBED TO AND SWORN before me, the undersigned authority, on this the

day of

__________ 2020, to certify which witness my hand and seal.
My Commission Expires:
NOTARY PUBLIC IN AND FOR
THE STATE OF
Notary Seal:

PRINTED NAME OF NOTARY
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EXHIBIT C

Voluntary Consent and Authorization to Release Contents of Communications Pursuant to
21 U.S.C. § 2702(b)(3)
The undersigned hereby authorizes APPLE, INC. to release all documents or electronically stored
information that is requested by the accompanying subpoena duces tecum to the requesting party.
THIS AUTHORIZATION DOES NOT EXPIRE, AND WILL REMAIN IN EFFECT
UNTIL NOTICE IN WRITING STATING OTHERWISE IS SERVED.
PRINTED NAME OF SUBSCRIBER:
SERVICE PROVIDER:

APPLE, INC.

EMAIL ADDRESSES:

(1)

bdchili@apple.com

(2)

bdchili@me.com

(3)

bdchili@mac.com

DATE:

SIGNATURE:

SUBSCRIBER PHONE NUMBER:

DATE OF BIRTH:

VOLUNTARY CONSENT TO RELEASE STORED COMMUNICATIONS

PAGE 1

Verification
STATE OF

__________________

COUNTY OF __________________

§
§
§

BEFORE ME, the undersigned authority, on this day personally appeared the above referenced
person, who, being by me duly sworn, on his oath signed the foregoing authorization.

SUBSCRIBED TO AND SWORN before me, the undersigned authority, on this the

day of

__________ 2020, to certify which witness my hand and seal.
My Commission Expires:
NOTARY PUBLIC IN AND FOR
THE STATE OF
Notary Seal:

PRINTED NAME OF NOTARY

VOLUNTARY CONSENT TO RELEASE STORED COMMUNICATIONS
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EXHIBIT D

Voluntary Consent and Authorization to Release Contents of Communications Pursuant to
21 U.S.C. § 2702(b)(3)
The undersigned hereby authorizes AT&T CORP. to release all documents or electronically stored
information that is requested by the accompanying subpoena duces tecum to the requesting party.
THIS AUTHORIZATION DOES NOT EXPIRE, AND WILL REMAIN IN EFFECT
UNTIL NOTICE IN WRITING STATING OTHERWISE IS SERVED.
PRINTED NAME OF SUBSCRIBER:
SERVICE PROVIDER:

AT&T CORP.

EMAIL ADDRESSES:

(1)

neylu@sbcglobal.net

(2)

bdchili@sbcglobal.net

DATE:
LAST FOUR DIGITS OF SSN:

SIGNATURE:
DATE OF BIRTH:
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Verification
STATE OF

__________________

COUNTY OF __________________

§
§
§

BEFORE ME, the undersigned authority, on this day personally appeared the above referenced
person, who, being by me duly sworn, on his oath signed the foregoing authorization.

SUBSCRIBED TO AND SWORN before me, the undersigned authority, on this the

day of

__________ 2020, to certify which witness my hand and seal.
My Commission Expires:
NOTARY PUBLIC IN AND FOR
THE STATE OF
Notary Seal:

PRINTED NAME OF NOTARY

VOLUNTARY CONSENT TO RELEASE STORED COMMUNICATIONS
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EXHIBIT "K"

CAUSE NO. D-202027
JESSE EUGENE KEMP,
§
IN THE DISTRICT COURT OF
§
Plaintiff,
§
§
vs.
§
JEFFERSON COUNTY, TEXAS
§
PURE PLAY ORTHOPAEDICS; JB
§
ORTHOPAEDICS; CHAD CROSS;
§
RONALD E. TALBERT, M.D.;
§
BEAUMONT BONE & JOINT
§
INSTITUTE, P.A.; BAPTIST HOSPITALS §
OF SOUTHEAST TEXAS; SMITH &
§
NEPHEW, CONSOLIDATED, INC.;
§
SMITH & NEPHEW, INC.; MICHAEL
§
TAYLOR; JB ORTHOPEDIC
§
APPLIANCES, LLC; and PURE PLAY
§
ORTHOPAEDICS SALES, INC.
§
§
136th JUDICIAL DISTRICT
Defendants.
PLAINTIFF JESSE EUGENE KEMP’S SECOND REQUEST FOR PRODUCTION TO
DEFENDANT SMITH & NEPHEW, INC.
TO: DEFENDANT SMITH & NEPHEW, INC., through its attorney of record, Brian Johnson.
Pursuant to Texas Rule of Civil Procedure 196, Plaintiff JESSE EUGENE KEMP
requests that YOU produce for inspection and copying the documents and other tangible items
listed below if they are in your actual or constructive possession, custody, or control. Pursuant to
Texas Rule of Civil Procedure 196.2(a), please produce them at the Law Office of Kip Petroff, 10440
N. Central Expressway, Suite 1540, Dallas, Texas 75231 within thirty (30) days from the date on
which this Request is served upon YOU.
INSTRUCTIONS
Defendant is requested to produce these documents in searchable .pdf format and with
underlying metadata (unless production as a .pdf file would not be reasonably usable) as well as
in the order in which they are kept in Defendant’s files or in an order in which they correspond
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EXHIBIT "L"

with the individual categories in the following requests. Defendant is also requested to produce
attachments, enclosures, and appendices if such exist along with the original documents in
Defendant’s business record files. The association between an attachment and the document it is
attached to in the ordinary course of business should be preserved. For all written communications,
please produce all preceding and succeeding communications. A request for documents or other
tangible things includes all electronically stored information and similar electronic or magnetic
data, including deleted items.
Defendant is respectfully reminded that Tex. R. Civ. P. 196.2(b) requires an individual
response “with respect to each item or category of items” requested below. Pursuant to Tex. R.
Civ. P. 196.3(c), Defendant is requested to produce these documents in the order in which they are
kept in Defendant’s files or organize them and label them to correspond with the individual
categories in the following requests. Defendant is requested to produce the documents, tangible
things, videos, DVDs, recordings, and other data compilations that are in the Defendant’s actual or
constructive possession, custody, or control for inspection or photocopying no later than the first
business day after the expiration of thirty days after the date you receive this document. Plaintiff
does not seek sensitive personally identifiable information about other patients who have suffered
injuries from or made complaints about YOUR products, and YOU may redact sensitive personally
identifiable information that would identify those patients.
Defendant is requested to state objections and assert privileges as required and, as
appropriate, state that: (1) production, inspection, or other requested action will be permitted as
requested; (2) the requested items are being served on the requesting party with the response; (3)
production, inspection, or other requested action will take place at a specified time and place, if
the responding party is objecting to the time and place of production; or (4) no items have been
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identified—after a diligent search—that are responsive to the request. TEX. R. CIV. P. 196.2(b). If
Defendant objects, Defendant is requested to state “the extent to which the party is refusing to
comply with the request.” TEX. R. CIV. P. 193.2(b).
These discovery requests are to be considered as continuing, and the Defendants are requested
to provide any additional information that the Defendants, or any other person acting on the
Defendants’ behalf, hereafter may obtain which will augment or otherwise modify any of the
Defendants’ responses. Supplemental responses must be served upon the undersigned reasonably
promptly after receipt of any such information.
The numbered “Sections” below are for the convenience of counsel and the Court, and should
not be considered a descriptive part of the Discovery Requests that follow that heading.
DEFINITIONS
A.

“30 patient IDE BHR Study” shall mean the clinical study that Pure Play and
Smith & Nephew worked on that was sometimes called, “30 pt IDE BHR Study”.
See Kirby-0041516 to Kirby-0041518.

B.

“Bonus plan” shall have the same meaning that term has when used in “Exhibit B,
Commission Schedule”, page 15 pf 15. See JBOrtho_Kemp-0000011.

C.

“Box Label” shall mean the written document called that on the “Label
Verification System-Scan Report” that is attached as Exhibit C. (see Kirby0019187).

D.

“Catalogues” shall mean any document called that on JBOrtho_Kemp-0000024.

E.

“Chartstick” shall mean the written document called that on the “Label
Verification System-Scan Report” that is attached as Exhibit C. (see Kirby0019187).

F.

“DEFENDANT” shall mean Smith & Nephew, Inc., as well as any agents,
affiliates, subsidiaries, or parent companies of that entity.

G.

“Device Components” shall mean and refer to the combination of parts used in
plaintiff’s surgery as shown on Exhibit A.

H.

“DOCUMENT(S)” means all handwritten, printed, photo-stat, recorded, written,
graphic, photographic, magnetic, or electronic matter (including, without
limitation, audio and/or video recordings, electronic mail and material for computer
use), including all original and duplicates, as defined in the Texas Code of Civil
Procedure and includes the original or a copy of handwriting, typewriting, printing
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and every other means of recording upon any tangible thing and form of
communicating or representation including computer hard disks, letters, words,
pictures, sounds, or symbols or combinations of them.
I.

“IFU Insert” shall mean the written document called that on the “Label
Verification System-Scan Report” that is attached as Exhibit C. (see Kirby0019187).

J.

“Label Verification System-Scan Report” shall mean any document used to
verify the counts for each lot for the Box Label, IFU insert, Chartstick, and Tyvek
for each part implanted in the Plaintiff on the date of plaintiff’s hip implant surgery,
as shown on the attached operative report and product labels in Exhibit A. This
shall include any such report for each part, including but not limited to any report
called “Label Verification System-Scan Report,” an example of which can be
found in Kirby-0019187. A redacted copy of Kirby-0019187 is attached for your
convenience as Exhibit C.

K.

“Literature” or “descriptive literature” shall mean any document called that on
JBOrtho_Kemp-0000024 or JBOrtho_Kemp-0000026.

L.

“Modular Femoral Head” shall mean and refer to the device called that on Exhibit
A.

M.

“Net sales price” shall mean the amount credited to Sales Representatives’ account
as described on JBOrtho_Kemp-0000025.

N.

“Notice of Product price modification” shall mean any written information fitting
that definition as that term is used on JBOrtho_Kemp-0000024.

O.

“ORIGINAL” as used in the last section of these discovery requests shall mean a
physical version of the document or tangible thing which that term refers to.

P.

“Plaintiff’s first hip implant surgery” shall mean the November 16, 2011
surgery that is described in the medical record that is attached hereto as Exhibit A.

Q.

“Plaintiff’s second hip implant surgery” shall mean the October 20, 2016
surgery that is described in the medical record that is attached hereto as Exhibit B.

R.

“Product samples” shall mean anything called that as described on
JBOrtho_Kemp-0000026.

S.

“Promotional materials” shall mean any document called that on JBOrtho_Kemp0000024.

T.

“Pure Play Business Plan” shall mean the document called “Pure Play Business
Plan 2008” and any document similar to the “Pure Play Business Plan 2008” that
was produced in the Hutchens case and marked, “Hutchens(SN)-0047242” to
“Hutchens(SN)-0047268.”

U.

“R3 Metal Liner” is the Smith & Nephew device approved by PMA Supplemental
Application P040033 S006.
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1.

V.

“Sales, Marketing, and Promotional Practices Policy for Smith & Nephew
Companies in the United States” shall mean the document called that on
JBOrtho_Kemp-0000015.

W.

“Smith & Nephew published price lists” shall mean the document called that on
JBOrtho_Kemp-0000013.

X.

“Smith & Nephew” shall mean and refer to Smith & Nephew, Inc., Smith & Nephew
plc, and Smith & Nephew Orthopaedics, Ltd., as well as any employee, agent,
affiliate, parent company, or subsidiary of those companies.

Y.

“Synergy Femoral Stem” shall mean the component called a “Synergy Porous
Plus HA Femoral Component” on the implant log sheet that is attached as Exhibit
A.

Z.

“Territory Sales Agreement” shall have the same meaning that term has when
used in Attachment A, paragraph 3 (PurePlay_Kemp-0000044) to the July 2011
Territory Manager Buy-Out Agreement that is marked PurePlay_Kemp-0000036.

AA.

“Tyvek” shall mean the written document called that on the “Label Verification
System-Scan Report” that is attached as Exhibit C. (see Kirby-0019187).

BB.

“YOU”, “YOURS”, and “YOUR” shall mean Smith & Nephew, Inc., as well as
any agents, affiliates, subsidiaries, or parent companies of that entity.

I.

WRITTEN AGREEMENTS AND COMMUNICATIONS BETWEEN PURE
PLAY, SMITH & NEPHEW, JB ORTHOPEDICS, ETC.
Produce a document showing the amount of the “net sales price” credited to Sales
Representatives’ account for each of the Device Components used in Plaintiff’s first hip
implant surgery.
RESPONSE:

2.

Produce the “Territory Sales Agreement” that was in existence between YOU and Pure
Play Orthopaedics Sales, Inc. on the date of Plaintiff’s first hip implant surgery.
RESPONSE:

3.

Produce the “Territory Sales Agreement” that was in existence between YOU and Pure
Play Orthopaedics Sales, Inc. on the date of Plaintiff’s second hip implant surgery.
RESPONSE:

4.

Produce the “Territory Sales Agreement” that was in existence between YOU and Pure
Play Orthopaedics Sales, Inc. on June 1, 2012.
RESPONSE:

5.

Produce the “Territory Sales Agreement” that was in existence between YOU and Pure
Play Orthopaedics Sales, Inc. on April 1, 2015.
RESPONSE:
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6.

Produce the “Territory Sales Agreement” that was in existence between YOU and Pure
Play Orthopaedics Sales, Inc. on April 1, 2015.
RESPONSE:

7.

Produce the “bonus plan” that existed for Pure Play Orthopaedics Sales, Inc. on the date
of Plaintiff’s first hip implant surgery.
RESPONSE:

8.

Produce the “bonus plan” that existed for JB Orthopedic Appliances, LLC on the date
of Plaintiff’s first hip implant surgery.
RESPONSE:

9.

Any “report to the Company” on “market conditions for Products and Services with
respect to the Customers” that Pure Play Orthopaedics Sales, Inc. provided to YOU at
any time from January 1, 2009 to April 1, 2015. (See JBOrtho_Kemp-0000036 and
JBOrtho_Kemp-0000022 for an example of a document using the term, “market conditions
for Products and Services with respect to the Customers”)
RESPONSE:

10.

Any “report to the Company” on “market conditions for Products and Services with
respect to the Customers” that JB Orthopedic Appliances, LLC provided to YOU at
any time from January 1, 2009 to April 1, 2015. (See JBOrtho_Kemp-0000036 and
JBOrtho_Kemp-0000022 for an example of a document using the term, “market conditions
for Products and Services with respect to the Customers”)
RESPONSE:

11.

The “Sales, Marketing, and Promotional Practices Policy for Smith & Nephew
Companies in the United States” that existed on the date of Plaintiff’s first hip implant
surgery.
RESPONSE:

12.

The “Sales, Marketing, and Promotional Practices Policy for Smith & Nephew
Companies in the United States” that existed on the date of Plaintiff’s second hip implant
surgery.
RESPONSE:

13.

The “Smith & Nephew published price lists” that existed on the date of Plaintiff’s first
hip implant surgery.
RESPONSE:
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14.

Produce any “literature” or “descriptive literature” that described any of the Device
Components and was provided to Pure Play Orthopaedics Sales, Inc., JB Orthopedic
Appliances, LLC, or Mike Taylor before the date of Plaintiff’s first hip implant surgery.
RESPONSE:

15.

Produce any “promotional materials” that described any of the Device Components and
was provided to Pure Play Orthopaedics Sales, Inc., JB Orthopedic Appliances, LLC,
or Mike Taylor before the date of Plaintiff’s first hip implant surgery.
RESPONSE:

16.

Produce any “catalogues” that described any of the Device Components and was provided
to Pure Play Orthopaedics Sales, Inc., JB Orthopedic Appliances, LLC, or Mike
Taylor before the date of Plaintiff’s first hip implant surgery.
RESPONSE:

17.

Produce any “Notice of Product price modification” involving any of the Device
Components that was provided to Pure Play Orthopaedics Sales, Inc., JB Orthopedic
Appliances, LLC, or Mike Taylor before the date of Plaintiff’s first hip implant surgery.
RESPONSE:
II.

18.

CLINICAL STUDY THAT PURE PLAY ASSISTED WITH.

Any emails involving the “30 patient IDE BHR Study” that YOU sent to or received from
Smith & Nephew Senior Business Analyst Dennis F. Lynch before November 16, 2011.
RESPONSE:

19.

Any emails involving the “30 patient IDE BHR Study” that YOU sent to or received from
Smith & Nephew Sr. Clinical Affairs Specialist Cathy Newbill, CCRA before November
16, 2011.
RESPONSE:

20.

Any emails involving the “30 patient IDE BHR Study” that YOU sent to or received from
Pure Play Orthopedics Contract Administrator Annie Coleman before November 16,
2011.
RESPONSE:

21.

Any emails involving the “30 patient IDE BHR Study” that YOU sent to or received from
Tommy Miller at Pure Play Orthopedics before November 16, 2011.
RESPONSE:
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22.

Any emails involving the “30 patient IDE BHR Study” that YOU sent to or received from
Joe Primo at Pure Play Orthopedics before November 16, 2011.
RESPONSE:

23.

Any emails involving the “30 patient IDE BHR Study” that YOU sent to or received from
Ray Bibb at Pure Play Orthopedics before November 16, 2011.
RESPONSE:

24.

The “FDA approval letter” that was attached to the November 3, 2010 email involving
the “30 patient IDE BHR Study” that was produced in the Kirby case as KIRBY-0041517.
RESPONSE:

25.

The letter regarding Dr. Noble that was attached to the November 3, 2010 email involving
the “30 patient IDE BHR Study” that was produced in the Kirby case as KIRBY-0041517.
RESPONSE:
III.

26.

PURE PLAY BUSINESS PLANS AND BUSINESS ACTIVITIES.

Produce copies of any of the advertisements with “S/N friendly community surgeons”
referred to on page 0047248 of the Pure Play Business Plan 2008.
RESPONSE:

27.

Produce copies of any of the advertisements “in Beaumont, TX for new joint fellowship
doctor that is a Stryker user” referred to on page 0047248 of the Pure Play Business Plan
2008.
RESPONSE:

28.

Produce copies of any training materials that were provided to Michael Taylor when he
underwent the training referred to on page 0047249 of the Pure Play Business Plan 2008.
RESPONSE:

29.

Produce copies of any written materials of any kind that were provided to Michael Taylor
when he underwent the training referred to on page 0047249 of the Pure Play Business
Plan 2008.
RESPONSE:

30.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “Ignite AAOS function” that is referred to on page
0047255 of the Pure Play Business Plan 2008.
RESPONSE:
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31.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “Evening of Innovation AAOS March” that is
referred to on page 0047255 of the Pure Play Business Plan 2008.
RESPONSE:

32.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “San Diego CSJS” that is referred to on page
0047255 of the Pure Play Business Plan 2008.
RESPONSE:

33.

Produce copies of any written materials that would explain or refer to the “S/N product
incentive program” that is mentioned on page 0047256 of the Pure Play Business Plan
2008.
RESPONSE:

34.

Produce copies of any written materials that would explain or refer to the “Practice
enhancement program” that is mentioned on page 0047256 of the Pure Play Business
Plan 2008.
RESPONSE:

35.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “LSU Journal club” that is referred to on page
0047260 of the Pure Play Business Plan 2008.
RESPONSE:

36.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “BHR technology dinner/charity even” that is
referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

37.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “PI Galileo dinner” that is referred to on page
0047260 of the Pure Play Business Plan 2008.
RESPONSE:

38.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “Mobilab” on May 6-8 that is referred to on page
0047260 of the Pure Play Business Plan 2008.
RESPONSE:

39.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “Mobilab” on May 13-16 that is referred to on page
0047260 of the Pure Play Business Plan 2008.
RESPONSE:
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40.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “Shreveport Technology dinner” that is referred
to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

41.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “Product Fair and Presentations” that is referred
to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

42.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “Louisiana Orthopedic Association” that is
referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

43.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone when he or she attended the event called the “LSU Journal club” that
is referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

44.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone when he or she attended the event called the “BHR technology
dinner/charity even” that is referred to on page 0047260 of the Pure Play Business Plan
2008.
RESPONSE:

45.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone when he or she attended the event called the “PI Galileo dinner” that
is referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

46.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone when he or she attended the event called the “Mobilab” on May 6-8
that is referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

47.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone when he or she attended the event called the “Mobilab” on May 13-16
that is referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

48.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone when he or she attended the event called the “Shreveport Technology
dinner” that is referred to on page 0047260 of the Pure Play Business Plan 2008.
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RESPONSE:
49.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone when he or she attended the event called the “Product Fair and
Presentations” that is referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

50.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone when he or she attended the event called the “Louisiana Orthopedic
Association” that is referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

51.

Produce copies of the text of any of the written advertisements for the “Beaumont
Billboard” referred to on page 0047262 of the Pure Play Business Plan 2008.
RESPONSE:

52.

Produce copies of the written text of any of the “radio spots” referred to on page 0047262
of the Pure Play Business Plan 2008.
RESPONSE:

53.

Produce copies of the text of any “Local Media Initiatives” for the “Beaumont market”
or for “Beaumont” referred to on page 0047263 of the Pure Play Business Plan 2008.
RESPONSE:

54.

Produce copies of the text of any “Local Media Initiatives” for the “co-op marketing
with Memorial Baptist Hospital (Beaumont, TX)” referred to on page 0047264 of the
Pure Play Business Plan 2008.
RESPONSE:

55.

Produce copies of any emails that YOU sent to or received from Defendant Baptist
Hospitals of Southeast Texas regarding the “co-op marketing with Memorial Baptist
Hospital (Beaumont, TX)” referred to on page 0047264 of the Pure Play Business Plan
2008.
RESPONSE:

56.

Produce copies of any emails that YOU sent to or received from Defendant Talbert
regarding the “co-op partnering/marketing with” referred to on page 0047265 of the
Pure Play Business Plan 2008.
RESPONSE:

57.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone who attended the “Team Meetings” referred to on page 0047267 of
the Pure Play Business Plan 2008.
RESPONSE:
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IV.
58.

ORIGINALS

One original Surgical Technique that is substantially identical to the one that would have
accompanied the Modular Femoral Head that was used in Plaintiff’s first hip implant
surgery on that day.
RESPONSE:

59.

One original Surgical Technique that is substantially identical to the one that would have
accompanied the R3 Acetabular Cup that was used in Plaintiff’s first hip implant surgery
on that day.
RESPONSE:

60.

One original Surgical Technique that is substantially identical to the one that would have
accompanied the R3 Metal Liner that was used in Plaintiff’s first hip implant surgery on
that day.
RESPONSE:

61.

One original Surgical Technique that is substantially identical to the one that would have
accompanied the Modular Neck Sleeve that was used in Plaintiff’s first hip implant
surgery on that day.
RESPONSE:

62.

One original Surgical Technique that is substantially identical to the one that would have
accompanied the Synergy Femoral Stem that was used in Plaintiff’s first hip implant
surgery on that day.
RESPONSE:

63.

One original set of product labels (also known as “Chartsticks”) that are substantially
identical to the ones that would have accompanied the Modular Femoral Head that was
used in in Plaintiff’s first hip implant surgery on that day.
RESPONSE:

64.

One original set of product labels (also known as “Chartsticks”) that are substantially
identical to the ones that would have accompanied the R3 Acetabular Cup that was used
in Plaintiff’s first hip implant surgery on that day.
RESPONSE:
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65.

One original set of product labels (also known as “Chartsticks”) that are substantially
identical to the ones that would have accompanied the R3 Metal Liner that was used in
Plaintiff’s first hip implant surgery on that day.
RESPONSE:

66.

One original set of product labels (also known as “Chartsticks”) that are substantially
identical to the ones that would have accompanied the Modular Neck Sleeve that was used
in Plaintiff’s first hip implant surgery on that day.
RESPONSE:

67.

One original set of product labels (also known as “Chartsticks”) that are substantially
identical to the ones that would have accompanied the Synergy Femoral Stem that was
used in Plaintiff’s first hip implant surgery on that day.
RESPONSE:

68.

One original set of package inserts (also known as “IFU Inserts”) that are substantially
identical to the ones that would have accompanied the Modular Femoral Head that was
used in Plaintiff’s first hip implant surgery on that day.
RESPONSE:

69.

One original set of package inserts (also known as “IFU Inserts”) that are substantially
identical to the ones that would have accompanied the R3 Acetabular Cup that was used
in Plaintiff’s first hip implant surgery on that day.
RESPONSE:

70.

One original set of package inserts (also known as “IFU Inserts”) that are substantially
identical to the ones that would have accompanied the R3 Metal Liner that was used in
Plaintiff’s first hip implant surgery on that day.
RESPONSE:

71.

One original set of package inserts (also known as “IFU Inserts”) that are substantially
identical to the ones that would have accompanied the Modular Neck Sleeve that was used
in Plaintiff’s first hip implant surgery on that day.
RESPONSE:
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72.

One original set of package inserts (also known as “IFU Inserts”) that are substantially
identical to the ones that would have accompanied the Synergy Femoral Stem that was
used in Plaintiff’s first hip implant surgery on that day.
RESPONSE:

73.

One original set of Box Labels that are substantially identical to the ones that would have
accompanied the Modular Femoral Head that was used in Plaintiff’s first hip implant
surgery on that day.
RESPONSE:

74.

One original set of Box Labels that are substantially identical to the ones that would have
accompanied the R3 Acetabular Cup that was used in Plaintiff’s first hip implant surgery
on that day.
RESPONSE:

75.

One original set of Box Labels that are substantially identical to the ones that would have
accompanied the R3 Metal Liner that was used in Plaintiff’s first hip implant surgery on
that day.
RESPONSE:

76.

One original set of Box Labels that are substantially identical to the ones that would have
accompanied the Modular Neck Sleeve that was used in Plaintiff’s first hip implant
surgery on that day.
RESPONSE:

77.

One original set of Box Labels that are substantially identical to the ones that would have
accompanied the Synergy Femoral Stem that was used in Plaintiff’s first hip implant
surgery on that day.
RESPONSE:

78.

One original set of all written warnings or instructions that are substantially identical to
the ones that would have accompanied the Modular Femoral Head that was used in
Plaintiff’s first hip implant surgery on that day.
RESPONSE:

PLAINTIFF’S SECOND REQUEST FOR PRODUCTION TO DEFENDANT
SMITH & NEPHEW, INC.

PAGE 14

79.

One original set of all written warnings or instructions that are substantially identical to
the ones that would have accompanied the R3 Acetabular Cup that was used in Plaintiff’s
first hip implant surgery on that day.
RESPONSE:

80.

One original set of all written warnings or instructions that are substantially identical to
the ones that would have accompanied the R3 Metal Liner that was used in Plaintiff’s first
hip implant surgery on that day.
RESPONSE:

81.

One original set of all written warnings or instructions that are substantially identical to
the ones that would have accompanied the Modular Neck Sleeve that was used in
Plaintiff’s first hip implant surgery on that day.
RESPONSE:

82.

One original set of all written warnings or instructions that are substantially identical to
the ones that would have accompanied the Synergy Femoral Stem that was used in
Plaintiff’s first hip implant surgery on that day.
RESPONSE:

83.

One original Tyvek that is substantially identical to the one that would have accompanied
the Synergy Femoral Stem that was used in Plaintiff’s first hip implant surgery on that
day.
RESPONSE:

84.

One original Tyvek that is substantially identical to the one that would have accompanied
the R3 Acetabular Cup that was used in Plaintiff’s first hip implant surgery on that day.
RESPONSE:

85.

One original Tyvek that is substantially identical to the one that would have accompanied
the R3 Metal Liner that was used in Plaintiff’s first hip implant surgery on that day.
RESPONSE:

86.

One original Tyvek that is substantially identical to the one that would have accompanied
the Modular Femoral Head that was used in Plaintiff’s first hip implant surgery on that
day.
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RESPONSE:
87.

One original Tyvek that is substantially identical to the one that would have accompanied
the Modular Neck Sleeve that was used in Plaintiff’s first hip implant surgery on that day.
RESPONSE:

88.

Produce one original BHR/Synergy Surgeon Model that is approximately the size of the
Device Components, as referenced to in Hutchens(SN)-0063486.
RESPONSE:

89.

Produce any written communications or purchase orders from Pure Play Orthopedics for
the BHR/Synergy Surgeon Model, referenced in Hutchens(SN)-0063486.
RESPONSE:

90.

Produce any written communications or purchase orders from JB Orthopedics for the
BHR/Synergy Surgeon Model, referenced in Hutchens(SN)-0063486.
RESPONSE:

91.

Produce any written communications or purchase orders from Houston-area Smith &
Nephew employees or sales representatives for the BHR/Synergy Surgeon Model,
referred to in Hutchens(SN)-0063486.
RESPONSE:

92.

Produce any written communications or purchase orders from Beaumont-area Smith &
Nephew employees or sales representatives for the BHR/Synergy Surgeon Model,
referred to in Hutchens(SN)-0063486.
RESPONSE:

93.

Produce one original of any R3 Metal Liner Surgeon Model that was made available for
purchase to any of the Defendants in this case.
RESPONSE:

94.

Produce one original of any R3 Acetabular Cup Surgeon Model that was made available
for purchase to any of the Defendants in this case.
RESPONSE:

95.

Produce any written communications or purchase orders from any Defendant in this case
for any R3 Metal Liner Surgeon Model.
RESPONSE:
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96.

Produce any written communications or purchase orders from any Defendant in this case
for any R3 Acetabular Cup Surgeon Model.
RESPONSE:

97.

Produce any written communications or purchase orders from Houston/Beaumont-area
Smith & Nephew employees or sales representatives for any R3 Metal Liner Surgeon
Model.
RESPONSE:

98.

Produce any written communications or purchase orders from Houston/Beaumont-area
Smith & Nephew employees or sales representatives for any R3 Acetabular Cup Surgeon
Model.
RESPONSE:
Respectfully submitted,
LAW OFFICE OF KIP PETROFF
________/s/___Kip Petroff_________
Kip A. Petroff
State Bar No. 15851800
Caio Formenti
State Bar No. 24104676
10440 North Central Expressway, Suite 1540
Dallas, Texas 75231
Telephone: (972) 294-7530
Fax: (972) 294-7530
Email: kpetroff@petroffassociates.com
ATTORNEYS FOR PLAINTIFF
Certificate of Service

The undersigned certifies that on October 1, 2019, a true and correct copy of the
foregoing was served on the Defendants as follows:
Defendants Smith & Nephew, Inc., Smith & Nephew Consolidated, Inc., Pure Play
Orthopaedics, Pure Play Orthopaedics Sales, Inc., Chad Cross, JB Orthopedic Appliances,
LLC, Mr. Michael Taylor, and J.B. Orthopaedics, by email to Mr. Brian Johnson, Ms. Leila
D’Aquin, Mr. David O’Quinn, and Ms. Kealy C. Sehic.
Defendants Ronald Talbert, M.D. and Beaumont Bone & Joint Institute. I served these
Requests for Production by email: Mr. David Criss and Ms. Alexandra Sallade.
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Defendant Baptist Hospitals of Southeast Texas. I served these Requests for Production
by email: Mr. Curry L. Cooksey, Ms. Courtney Parecki, and eservice@cmh.legal.
____________/s/____________
Caio Formenti

PLAINTIFF’S SECOND REQUEST FOR PRODUCTION TO DEFENDANT
SMITH & NEPHEW, INC.

PAGE 18

EXHIBIT A

EXHIBIT B

EXHIBIT C

Label Verification System - Scan Report
-

:

Confidential: Subject to Protective Order

KIRBY-0019187

CAUSE NO. D-202027
JESSE EUGENE KEMP,
§
IN THE DISTRICT COURT OF
§
Plaintiff,
§
§
vs.
§
JEFFERSON COUNTY, TEXAS
§
PURE PLAY ORTHOPAEDICS; JB
§
ORTHOPAEDICS; CHAD CROSS;
§
RONALD E. TALBERT, M.D.;
§
BEAUMONT BONE & JOINT
§
INSTITUTE, P.A.; BAPTIST HOSPITALS §
OF SOUTHEAST TEXAS; SMITH &
§
NEPHEW, CONSOLIDATED, INC.;
§
SMITH & NEPHEW, INC.; MICHAEL
§
TAYLOR; JB ORTHOPEDIC
§
APPLIANCES, LLC; and PURE PLAY
§
ORTHOPAEDICS SALES, INC.
§
§
Defendants.
§
136th JUDICIAL DISTRICT
PLAINTIFF JESSE EUGENE KEMP’S THIRD REQUEST FOR PRODUCTION TO
DEFENDANT SMITH & NEPHEW, INC.
TO: DEFENDANT SMITH & NEPHEW, INC., through its attorneys of record, Brian Johnson,
Leila D’Aquin, Sarah Segrest-Jay, David O’Quinn, Dru Montgomery, and Kealy Sehic.
Pursuant to Texas Rule of Civil Procedure 196, Plaintiff JESSE EUGENE KEMP
requests that YOU produce for inspection and copying the documents and other tangible items
listed below if they are in your actual or constructive possession, custody, or control. Pursuant to
Texas Rule of Civil Procedure 196.2(a), please produce them at the Law Office of Kip Petroff, 10440
N. Central Expressway, Suite 1540, Dallas, Texas 75231 within thirty (30) days from the date on
which this Request is served upon YOU.
INSTRUCTIONS
Defendant is requested to produce these documents in a format that is consistent with the
Court’s rulings on this matter in this lawsuit, as well as in the order in which they are kept in
Defendant’s files or in an order in which they correspond with the individual categories in the
00654686
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EXHIBIT "M"

following requests. Defendant is also requested to produce attachments, enclosures, and
appendices if such exist along with the original documents in Defendant’s business record files.
The association between an attachment and the document it is attached to in the ordinary course
of business should be preserved. For all written communications, please produce all preceding and
succeeding communications. A request for documents or other tangible things includes all
electronically stored information and similar electronic or magnetic data, including deleted items.
Defendant is respectfully reminded that Tex. R. Civ. P. 196.2(b) requires an individual
response “with respect to each item or category of items” requested below. Pursuant to Tex. R.
Civ. P. 196.3(c), Defendant is requested to produce these documents in the order in which they are
kept in Defendant’s files or organize them and label them to correspond with the individual
categories in the following requests. Defendant is requested to produce the documents, tangible
things, videos, DVDs, recordings, and other data compilations that are in the Defendant’s actual or
constructive possession, custody, or control for inspection or photocopying no later than the first
business day after the expiration of thirty days after the date you receive this document. Plaintiff
does not seek sensitive personally identifiable information about other patients who have suffered
injuries from or made complaints about YOUR products, and YOU may redact sensitive personally
identifiable information that would identify those patients.
Defendant is requested to state objections and assert privileges as required and, as
appropriate, state that: (1) production, inspection, or other requested action will be permitted as
requested; (2) the requested items are being served on the requesting party with the response; (3)
production, inspection, or other requested action will take place at a specified time and place, if
the responding party is objecting to the time and place of production; or (4) no items have been
identified—after a diligent search—that are responsive to the request. TEX. R. CIV. P. 196.2(b). If
00654686
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Defendant objects, Defendant is requested to state “the extent to which the party is refusing to
comply with the request.” TEX. R. CIV. P. 193.2(b).
These discovery requests are to be considered as continuing, and Defendant is requested to
provide any additional information that Defendant, or any other person acting on Defendant’s behalf,
hereafter may obtain which will augment or otherwise modify any of Defendant’s responses.
Supplemental responses must be served upon the undersigned reasonably promptly after receipt of
any such information.
The numbered “Sections” below are for the convenience of counsel and the Court, and should
not be considered a descriptive part of the Discovery Requests that follow that heading.
DEFINITIONS
A.

“DEFENDANT” shall mean Smith & Nephew, Inc., as well as any agents,
affiliates, subsidiaries, or parent companies of that entity.

B.

“Deposition” shall mean any written transcript or video recording of the named
witnesses’ sworn testimony, as well as any exhibits that were marked as part of that
testimony.

C.

“DOCUMENT(S)” means all handwritten, printed, photo-stat, recorded, written,
graphic, photographic, magnetic, or electronic matter (including, without
limitation, audio and/or video recordings, electronic mail and material for computer
use), including all original and duplicates, as defined in the Texas Code of Civil
Procedure and includes the original or a copy of handwriting, typewriting, printing
and every other means of recording upon any tangible thing and form of
communicating or representation including computer hard disks, letters, words,
pictures, sounds, or symbols or combinations of them.

D.

The term, “Payments” shall include any and all compensation or remuneration paid to
or for the benefit of the payee, including but not limited to payments and
reimbursements for personal or professional services, any type of securities, registered
or unregistered, meals, entertainment, travel, gifts, grants, honoraria, charitable
contributions, donations, sponsorships, research grants, clinical studies, professional
meetings, product training, medical education, research funding, product development
services, in-kind services (e.g., use of aircraft), advertising, promotion, and marketing
expenses or support, and royalties or other payments for transfer of documented
intellectual property.

E.

“Smith & Nephew” shall mean and refer to Smith & Nephew, Inc., Smith & Nephew
plc, and Smith & Nephew Orthopaedics, Ltd., as well as any employee, agent,
affiliate, parent company, or subsidiary of those companies.

00654686

PLAINTIFF’S THIRD REQUEST FOR PRODUCTION TO DEFENDANT
SMITH & NEPHEW, INC.

PAGE 3

F.

“Territory” shall mean PURE PLAY ORTHOPAEDICS SALES, INC.’s Territory
as depicted on Appendix 2 (PurePlay_Kemp-0000023) to Pure Play’s Territory Sales
Agreement.

G.

“YOU”, “YOURS”, and “YOUR” shall mean Smith & Nephew, Inc., as well as
any agents, affiliates, subsidiaries, or parent companies of that entity.
I.

1.

BUSINESS PLANS

Produce all Business Plans in YOUR control or possession made by or for PURE PLAY
ORTHOPAEDICS SALES, INC. for the years 2006–2016.
RESPONSE:

2.

Produce all Business Plans in YOUR control or possession made by or for any Defendant
in this case, other than PURE PLAY ORTHOPAEDICS SALES, INC., for the years 2006–
2016.
RESPONSE:

3.

Produce any documents or written communications that were used to create the document
produced as SN_KEMP_0000002–0000028.
RESPONSE:
II.

4.

TRAVEL RECORDS

Please produce any documents or materials that would document, show, or refer to any
dates that PURE PLAY ORTHOPAEDICS SALES, INC. or anyone working for PURE
PLAY ORTHOPAEDICS SALES, INC. traveled anywhere outside the continental U.S. to
meet with Smith & Nephew employees or representatives from 2006–2016.
RESPONSE:

5.

Please produce any documents or materials that would document, show, or refer to any
dates that PURE PLAY ORTHOPAEDICS SALES, INC. or anyone working for PURE
PLAY ORTHOPAEDICS SALES, INC. traveled outside of Territory within the U.S. to
meet with Smith & Nephew employees or representatives from 2006–2016.
RESPONSE:

6.

Please produce any documents or materials that would document, show, or refer to any
dates that MICHAEL TAYLOR, CHAD CROSS, TOMMY MILLER, RAY BIBB, or JOE
PRIMO traveled anywhere outside the continental U.S. to meet with Smith & Nephew
employees or representatives from 2006–2016.
RESPONSE:
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7.

Please produce any documents or materials that would document, show, or refer to any
dates that MICHAEL TAYLOR, CHAD CROSS, TOMMY MILLER, RAY BIBB, or JOE
PRIMO traveled outside of Territory within the U.S. to meet with Smith & Nephew
employees or representatives from 2006–2016.
RESPONSE:

8.

Please produce any documents or materials that would document, show, or refer to any
dates that Dr. Ronald Talbert traveled to meet with Smith & Nephew employees or
representatives from 2006–2016.
RESPONSE:
III.

9.

SALES REP TRAINING

Please produce all training programs that YOU made available to PURE PLAY
ORTHOPAEDICS SALES, INC. about the BHR Acetabular Cup, BHR Femoral Head,
R3 Acetabular Cup System, R3 Metal Liner, Modular Femoral Head, Anthology System,
or Synergy Femoral Stem from 2006–2016.
RESPONSE:

10.

Please produce any documents that list the training programs or training materials that
PURE PLAY ORTHOPAEDICS SALES, INC. could have been enrolled in or taken
anytime from 2006–2016.
RESPONSE:

11.

Produce any documentation demonstrating or evaluating PURE PLAY ORTHOPAEDICS
SALES, INC’s training on the “off-label” use or promotion of medical devices.
RESPONSE:

12.

Please produce all training programs that YOU made available to MICHAEL TAYLOR,
CHAD CROSS, TOMMY MILLER, RAY BIBB, or JOE PRIMO about the BHR
Acetabular Cup, BHR Femoral Head, R3 Acetabular Cup System, R3 Metal Liner,
Modular Femoral Head, Anthology System, or Synergy Femoral Stem from 2006–2016.
RESPONSE:

13.

Please produce any documents that identify all Smith & Nephew training programs that
MICHAEL TAYLOR, CHAD CROSS, TOMMY MILLER, RAY BIBB, or JOE PRIMO
could have been enrolled in or taken anytime from 2006–2016.
RESPONSE:
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14.

Produce any documentation demonstrating or evaluating MICHAEL TAYLOR, CHAD
CROSS, TOMMY MILLER, RAY BIBB, or JOE PRIMO’s training on the “off-label” use
or promotion of medical devices.
RESPONSE:
IV.

15.

DR. TALBERT’S TRAINING

Please produce all training programs or materials about the BHR Acetabular Cup, BHR
Femoral Head, R3 Acetabular Cup System, R3 Metal Liner, Modular Femoral Head,
Anthology System, or Synergy Femoral Stem that YOU made available Dr. Ronald Talbert
from 2006–2016.
RESPONSE:

16.

Please produce all training programs about the BHR Acetabular Cup, BHR Femoral Head,
R3 Acetabular Cup System, R3 Metal Liner, Modular Femoral Head, Anthology System,
or Synergy Femoral Stem that YOU created which Dr. Ronald Talbert enrolled in or took
from 2006–2016.
RESPONSE:

17.

Please produce any documents that describe or discuss any training programs that YOU
created that Dr. Ronald Talbert enrolled or participated in from 2006–2016.
RESPONSE:

18.

Please produce any documents that identify the location of Dr. Ronald Talbert’s BHR
training.
RESPONSE:

19.

Please produce all written communications between Dr. Ronald Talbert and any Smith &
Nephew Sales Representative or employee regarding Dr. Ronald Talbert’s BHR training.
RESPONSE:

20.

Please produce all documents that YOU sent to or received from Dr. Ronald Talbert
regarding the scheduling of his BHR training.
RESPONSE:

21.

Please produce all documents that YOU sent to or received from Dr. Ronald Talbert
certifying his completion of BHR training.
RESPONSE:

22.

Please produce all documents in YOUR possession that identify the date of Dr. Ronald
Talbert’s BHR training.
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RESPONSE:
23.

Please produce all documents in YOUR possession that identify the written materials
provided or shown to Dr. Ronald Talbert when he received BHR training.
RESPONSE:

24.

Please produce all written materials provided to or shown to Dr. Ronald Talbert when he
received BHR training.
RESPONSE:

25.

Please produce all video materials provided to or shown to Dr. Ronald Talbert when he
received BHR training.
RESPONSE:

26.

Please produce all audio materials provided to or shown to Dr. Ronald Talbert when he
received BHR training.
RESPONSE:

27.

Please produce all documents in YOUR possession that identify the names of any
instructors involved in providing BHR training to Dr. Ronald Talbert.
RESPONSE:

28.

Please produce all documents that SMITH & NEPHEW sent to or received from Dr.
Ronald Talbert regarding the BHR Resurfacing Device before he received BHR training.
RESPONSE:

29.

Please produce all written communications pertaining to Travel Reimbursement that YOU
sent to or received from Dr. Ronald Talbert regarding his BHR training.
RESPONSE:

30.

Please produce any Resume or CV that Dr. Ronald Talbert sent to YOU before his BHR
Training was scheduled.
RESPONSE:
V.

31.

DR. TALBERT’S AGREEMENTS

All Non-Employee Travel Reimbursement Forms for payments made to Dr. Ronald
Talbert.
RESPONSE:
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32.

All Company Certification for Payment of Service Provider forms for payments made to
Dr. Ronald Talbert.
RESPONSE:

33.

All Check Request Forms for payments made to Dr. Ronald Talbert.
RESPONSE:

34.

All Check / Wire Request - Payment Computation forms for payments made to Dr. Ronald
Talbert.
RESPONSE:

35.

All Explanation of Irregularities in the attached WAR forms for payments made to Dr.
Ronald Talbert.
RESPONSE:

36.

All Honorarium Request Forms for payments made to Dr. Ronald Talbert.
RESPONSE:

37.

All Check Request Forms for payments made to Dr. Ronald Talbert.
RESPONSE:

38.

All Ortho Professional Affairs WAR Checklist / Explanation Sheets for Dr. Ronald Talbert.
RESPONSE:

39.

All HCP Payment Requests for payments made to Dr. Ronald Talbert.
RESPONSE:

40.

All Intercompany Chargeouts Forms for payments made to Dr. Ronald Talbert.
RESPONSE:

41.

Produce any written communications, documents, or records which show any payments
that YOU made to Dr. Talbert before the Plaintiff’s November 16, 2011 hip implant
surgery.
RESPONSE:

42.

Produce any written communications, documents, or records which show any payments
that YOU made to Dr. Talbert after the Plaintiff’s November 16, 2011 surgery.
RESPONSE:

43.

Produce any written communications or documents which show any payments by Dr.
Talbert to YOU or YOUR employees or agents before the Plaintiff’s November 16, 2011
surgery.
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RESPONSE:
44.

Produce any written communications or documents which show any payments that Dr.
Talbert made to YOU or YOUR employees or agents after the Plaintiff’s November 16,
2011 surgery.
RESPONSE:

45.

Produce any written communications or documents in YOUR possession which show any
payments that YOU made to Dr. Talbert for services he provided in connection with the
Plaintiff’s November 16, 2011 surgery.
RESPONSE:

46.

Produce any written communications or documents in YOUR possession which show any
payments that Baptist Hospitals of Southeast Texas made to Dr. Talbert for services he
provided in connection with the Plaintiff’s November 16, 2011 surgery.
RESPONSE:

47.

Produce any “Standard Agreement for Professional Services, Transfer of Intellectual
Property, and Fee Compensation” and any amendments thereto entered into between Smith
& Nephew and Dr. Talbert.
RESPONSE:

48.

Produce any “Standard Medical Consulting Agreements” and any amendments thereto
entered into between Smith & Nephew and Dr. Talbert.
RESPONSE:
VI.

49.

NET SALES REPORTS

Produce all versions of any Net Sales Reports for Dr. Talbert from 2005–2007 (see the
redacted Smith & Nephew document produced as Hutchens (SN)-00150021 for an example
of a Net Sales Report).
RESPONSE:

50.

Produce all versions of any Net Sales Reports for Dr. Talbert from 2008–2012 (see the
redacted Smith & Nephew document produced as Hutchens (SN)-00150021 for an example
of a Net Sales Report).
RESPONSE:
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51.

Produce all versions of any Net Sales Reports for Dr. Talbert from 2013–present (see the
redacted Smith & Nephew document produced as Hutchens (SN)-00150021 for an example
of a Net Sales Report).
RESPONSE:
VII.

52.

WITNESS DEPOSITIONS

Please produce any depositions of John Clausen related to Smith & Nephew implantable
medical devices.
RESPONSE:

53.

Please produce any depositions of Timothy Band related to Smith & Nephew implantable
medical devices.
RESPONSE:

54.

Please produce any depositions of Lindsay D’Allessandro related to Smith & Nephew
implantable medical devices.
RESPONSE:

55.

Please produce any depositions of Marco Velez-Duran related to Smith & Nephew
implantable medical devices.
RESPONSE:

56.

Please produce any depositions of Michael Jonathon Simmonds related to Smith &
Nephew implantable medical devices.
RESPONSE:

57.

Please produce any depositions of Mark Waugh related to Smith & Nephew implantable
medical devices.
RESPONSE:

58.

Please produce any depositions of Jason Sells related to Smith & Nephew implantable
medical devices.
RESPONSE:

59.

Please produce any depositions of Sidney Mast (Goodfriend) related to Smith & Nephew
implantable medical devices.
RESPONSE:

60.

Please produce any depositions of Blair Frasier related to Smith & Nephew implantable
medical devices.
RESPONSE:
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61.

Please produce any depositions of Ronald Talbert, M.D. related to Smith & Nephew
implantable medical devices.
RESPONSE:

62.

Please produce any depositions of Michael Taylor related to Smith & Nephew implantable
medical devices.
RESPONSE:

63.

Please produce any depositions of JB Orthopedic Appliances, LLC. related to Smith &
Nephew implantable medical devices.
RESPONSE:

64.

Please produce any depositions of Chad Cross related to Smith & Nephew implantable
medical devices.
RESPONSE:

65.

Please produce any depositions of Tommy Miller related to Smith & Nephew implantable
medical devices.
RESPONSE:

66.

Please produce any depositions of Pure Play Orthopaedics Sales, Inc. related to Smith &
Nephew implantable medical devices.
RESPONSE:

67.

Please produce any depositions of Ray Bibb related to Smith & Nephew implantable
medical devices.
RESPONSE:

68.

Please produce any depositions of Joe Primo related to Smith & Nephew implantable
medical devices.
RESPONSE:

69.

Please produce any depositions of Kenneth Anderson related to Smith & Nephew
implantable medical devices.
RESPONSE:

70.

Please produce any depositions of Aaron McIntosh related to Smith & Nephew implantable
medical devices.
RESPONSE:

71.

Please produce any depositions of Michelle Chesson related to Smith & Nephew
implantable medical devices.
RESPONSE:
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72.

Please produce any depositions of Jim Berger related to Smith & Nephew implantable
medical devices.
RESPONSE:

73.

Please produce any depositions of Al Kepler related to Smith & Nephew implantable
medical devices.
RESPONSE:

74.

Please produce any depositions of Derek McMinn related to Smith & Nephew implantable
medical devices.
RESPONSE:

75.

Please produce any depositions of Ronan Treacy related to Smith & Nephew implantable
medical devices.
RESPONSE:

76.

Please produce any depositions of Andy Weymann related to Smith & Nephew implantable
medical devices.
RESPONSE:

77.

Please produce any depositions of Peter Heeckt related to Smith & Nephew implantable
medical devices.
RESPONSE:

78.

Please produce any depositions of Brian Austin related to Smith & Nephew implantable
medical devices.
RESPONSE:

79.

Please produce any depositions of Daniel Hebling related to Smith & Nephew implantable
medical devices.
RESPONSE:

80.

Please produce any depositions of Neil Defibaugh related to Smith & Nephew implantable
medical devices.
RESPONSE:

81.

Please produce any depositions of Joe DeVivo related to Smith & Nephew implantable
medical devices.
RESPONSE:

82.

Please produce any depositions of Todd Durniak related to Smith & Nephew implantable
medical devices.
RESPONSE:
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83.

Please produce any depositions of Scott Flora related to Smith & Nephew implantable
medical devices.
RESPONSE:

84.

Please produce any depositions of Adrian Hennah related to Smith & Nephew implantable
medical devices.
RESPONSE:

85.

Please produce any depositions of David Illingworth related to Smith & Nephew
implantable medical devices.
RESPONSE:

86.

Please produce any depositions of David Kelman related to Smith & Nephew implantable
medical devices.
RESPONSE:

87.

Please produce any depositions of Marie Marlow related to Smith & Nephew implantable
medical devices.
RESPONSE:

88.

Please produce any depositions of Shawn Gabriel related to Smith & Nephew implantable
medical devices.
RESPONSE:

89.

Please produce any depositions of John Noble, M.D. related to Smith & Nephew
implantable medical devices.
RESPONSE:

90.

Please produce any depositions of Christopher O’Donnell related to Smith & Nephew
implantable medical devices.
RESPONSE:

91.

Please produce any depositions of Cecil Rorabeck, M.D. related to Smith & Nephew
implantable medical devices.
RESPONSE:

92.

Please produce any depositions of Michael Swank, M.D. related to Smith & Nephew
implantable medical devices.
RESPONSE:

93.

Please produce any depositions of Brian Austin related to Smith & Nephew implantable
medical devices.
RESPONSE:
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94.

Please produce any depositions of Craig Della Valle, M.D. related to Smith & Nephew
implantable medical devices.
RESPONSE:

95.

Please produce any depositions of Robert Barrack, M.D. related to Smith & Nephew
implantable medical devices.
RESPONSE:

96.

Please produce any depositions of Kevin Belew related to Smith & Nephew implantable
medical devices.
RESPONSE:
VIII. DIRECT TO CONSUMER MARKETING

97.

Please produce all versions of the website domain HoustonHipandKneepain.com from
2008–2012.
RESPONSE:

98.

Please produce all versions of the website domain SoutheastTexasHipandKneepain.com
from 2008–2012.
RESPONSE:

99.

Please produce all versions of the website domain southeasttxjointpain.com from 2008–
2012.
RESPONSE:

100.

Please produce all versions of the website domain houstonjointpain.com from 2008–2012.
RESPONSE:

101.

Please produce all versions of the website domain beaumontjointpain.com from 2008–
2012.
RESPONSE:

102.

Please produce all versions of the website domain mylifeinaction.com from 2008–2012.
RESPONSE:

103.

Please produce all versions of the website domain rediscoveryourgo.com from 2008–2012.
RESPONSE:
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104.

Please produce all versions of the website domain HoustonHipandKneepain.com from
2013–2015.
RESPONSE:

105.

Please produce all versions of the website domain SoutheastTexasHipandKneepain.com
from 2013–2015.
RESPONSE:

106.

Please produce all versions of the website domain southeasttxjointpain.com from 2013–
2015.
RESPONSE:

107.

Please produce all versions of the website domain houstonjointpain.com from 2013–2015.
RESPONSE:

108.

Please produce all versions of the website domain beaumontjointpain.com from 2013–
2015.
RESPONSE:

109.

Please produce all versions of the website domain mylifeinaction.com from 2013–2015.
RESPONSE:

110.

Please produce all versions of the website domain rediscoveryourgo.com from 2013–2015.
RESPONSE:

Respectfully submitted,
LAW OFFICE OF KIP PETROFF
By: ________/s/__Kip Petroff________
Kip A. Petroff
State Bar No. 15851800
Caio Formenti
State Bar No. 24104676
10440 North Central Expressway, Suite 1540
Dallas, Texas 75231
Telephone: (972) 294-7530
Fax: (972) 294-7530
Email: kpetroff@petroffassociates.com
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Email: caio@kippetroff.com
REAUD, MORGAN & QUINN, LLP
Glen W. Morgan
State Bar No. 14438900
John Werner
State Bar No. 00789720
Curtis Leister
State Bar No. 12187100
801 Laurel Street
P. O. Box 26005
Beaumont, Texas 77720-6005
(409) 838-1000 (phone)
(409) 833-8236 (fax)
gmorgan@rmqlawfirm.com
jwerner@rmqlawfirm.com
cleister@rmqlawfirm.com
ATTORNEYS FOR PLAINTIFF
Certificate of Service
The undersigned certifies that on November 1, 2019, a true and correct copy of the
foregoing was served on the Defendants as follows:
Defendants Smith & Nephew, Inc., Pure Play Orthopaedics, Pure Play Orthopaedics
Sales, Inc., Chad Cross, JB Orthopedic Appliances, LLC, Mr. Michael Taylor, and J.B.
Orthopaedics, by email to Mr. Brian Johnson, Ms. Leila D’Aquin, Ms. Sarah Segrest-Jay, Mr.
David O’Quinn, Ms. Kealy C. Sehic, and Mr. Dru Montgomery.
Defendants Ronald Talbert, M.D. and Beaumont Bone & Joint Institute by email: Mr.
David Criss and Ms. Alexandra Sallade.
Defendant Baptist Hospitals of Southeast Texas by email: Mr. Curry L. Cooksey, Ms.
Courtney Parecki, and eservice@cmh.legal.

____________/s/____________
Caio Formenti
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CAUSE NO. D-202027
JESSE EUGENE KEMP,
§
IN THE DISTRICT COURT OF
§
Plaintiff,
§
§
vs.
§
JEFFERSON COUNTY, TEXAS
§
PURE PLAY ORTHOPAEDICS; JB
§
ORTHOPAEDICS; CHAD CROSS;
§
RONALD E. TALBERT, M.D.;
§
BEAUMONT BONE & JOINT
§
INSTITUTE, P.A.; BAPTIST HOSPITALS §
OF SOUTHEAST TEXAS; SMITH &
§
NEPHEW, CONSOLIDATED, INC.;
§
SMITH & NEPHEW, INC.; MICHAEL
§
TAYLOR; JB ORTHOPEDIC
§
APPLIANCES, LLC; and PURE PLAY
§
ORTHOPAEDICS SALES, INC.
§
§
Defendants.
§
136th JUDICIAL DISTRICT
PLAINTIFF JESSE EUGENE KEMP’S FOURTH REQUEST FOR PRODUCTION TO
DEFENDANT SMITH & NEPHEW, INC.
TO: DEFENDANT SMITH & NEPHEW, INC., through its attorneys of record, Brian Johnson,
Leila D’Aquin, Sarah Segrest-Jay, David O’Quinn, Dru Montgomery, and Kealy Sehic.
Pursuant to Texas Rule of Civil Procedure 196, Plaintiff JESSE EUGENE KEMP
requests that YOU produce for inspection and copying the documents and other tangible items
listed below if they are in your actual or constructive possession, custody, or control. Pursuant to
Texas Rule of Civil Procedure 196.2(a), please produce them at the Law Office of Kip Petroff, 10440
N. Central Expressway, Suite 1540, Dallas, Texas 75231 within thirty (30) days from the date on
which this Request is served upon YOU.
INSTRUCTIONS
Defendant is requested to produce these documents in a format that is consistent with the
Court’s rulings on this matter in this lawsuit, as well as in the order in which they are kept in
Defendant’s files or in an order in which they correspond with the individual categories in the
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EXHIBIT "N"

following requests. Defendant is also requested to produce attachments, enclosures, and
appendices if such exist along with the original documents in Defendant’s business record files.
The association between an attachment and the document it is attached to in the ordinary course
of business should be preserved. For all written communications, please produce all preceding and
succeeding communications. A request for documents or other tangible things includes all
electronically stored information and similar electronic or magnetic data, including deleted items.
Defendant is respectfully reminded that Tex. R. Civ. P. 196.2(b) requires an individual
response “with respect to each item or category of items” requested below. Pursuant to Tex. R.
Civ. P. 196.3(c), Defendant is requested to produce these documents in the order in which they are
kept in Defendant’s files or organize them and label them to correspond with the individual
categories in the following requests. Defendant is requested to produce the documents, tangible
things, videos, DVDs, recordings, and other data compilations that are in the Defendant’s actual or
constructive possession, custody, or control for inspection or photocopying no later than the first
business day after the expiration of thirty days after the date you receive this document. Plaintiff
does not seek sensitive personally identifiable information about other patients who have suffered
injuries from or made complaints about YOUR products, and YOU may redact sensitive personally
identifiable information that would identify those patients.
Defendant is requested to state objections and assert privileges as required and, as
appropriate, state that: (1) production, inspection, or other requested action will be permitted as
requested; (2) the requested items are being served on the requesting party with the response; (3)
production, inspection, or other requested action will take place at a specified time and place, if
the responding party is objecting to the time and place of production; or (4) no items have been
identified—after a diligent search—that are responsive to the request. TEX. R. CIV. P. 196.2(b). If
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Defendant objects, Defendant is requested to state “the extent to which the party is refusing to
comply with the request.” TEX. R. CIV. P. 193.2(b).
These discovery requests are to be considered as continuing, and Defendant is requested to
provide any additional information that Defendant, or any other person acting on Defendant’s behalf,
hereafter may obtain which will augment or otherwise modify any of Defendant’s responses.
Supplemental responses must be served upon the undersigned reasonably promptly after receipt of
any such information.
The numbered “Sections” below are for the convenience of counsel and the Court, and should
not be considered a descriptive part of the Discovery Requests that follow that heading.
DEFINITIONS
A.

“DEFENDANT” shall mean Smith & Nephew, Inc., as well as any agents,
affiliates, subsidiaries, or parent companies of that entity.

B.

“DOCUMENT(S)” means all handwritten, printed, photo-stat, recorded, written,
graphic, photographic, magnetic, or electronic matter (including, without
limitation, audio and/or video recordings, electronic mail and material for computer
use), including all original and duplicates, as defined in the Texas Code of Civil
Procedure and includes the original or a copy of handwriting, typewriting, printing
and every other means of recording upon any tangible thing and form of
communicating or representation including computer hard disks, letters, words,
pictures, sounds, or symbols or combinations of them.

C.

“Net Sales Reports” shall mean and refer to reports by that name used in tracking
prescribing behavior of customers. See Hutchens(SN)-00150021.

D.

“ORIGINAL” means a physical version of the document or tangible thing which
that term refers to.

E.

“Smith & Nephew” shall mean and refer to Smith & Nephew, Inc., Smith & Nephew
plc, and Smith & Nephew Orthopaedics, Ltd., as well as any employee, agent,
affiliate, parent company, or subsidiary of those companies.

F.

“YOU”, “YOURS”, and “YOUR” shall mean Smith & Nephew, Inc., as well as
any agents, affiliates, subsidiaries, or parent companies of that entity.
I.

1.

Smith & Nephew Meetings

Produce all documents shown, made available, or distributed to Smith & Nephew sales
representatives at Smith & Nephew National Sales Meetings during 2006–2011.
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RESPONSE:
2.

Produce all documents shown, made available, or distributed to Smith & Nephew sales
representatives at Smith & Nephew National Sales Meetings during 2012–2015.
RESPONSE:

3.

Produce written communications which discuss the creation, drafting, or editing of
documents shown, made available, or distributed to Smith & Nephew sales representatives
at Smith & Nephew National Sales Meetings during 2006–2011.
RESPONSE:

4.

Produce written communications which discuss the creation, drafting, or editing of
documents shown, made available, or distributed to Smith & Nephew sales representatives
at Smith & Nephew National Sales Meetings during 2012–2015.
RESPONSE:

5.

Produce presentations, including video or audio recordings thereof, made to Smith &
Nephew sales representatives at Smith & Nephew National Sales Meetings during 2006–
2011.
RESPONSE:

6.

Produce presentations, including video or audio recordings thereof, made to Smith &
Nephew sales representatives at Smith & Nephew National Sales Meetings during 2012–
2015.
RESPONSE:

7.

Produce all recordings, including video or audio recordings, of Smith & Nephew National
Sales Meetings during 2006–2011.
RESPONSE:

8.

Produce all recordings, including video or audio recordings, of Smith & Nephew National
Sales Meetings during 2012–2015.
RESPONSE:

9.

Produce written communications that YOU sent to or received from surgeons which
discuss presentations that those surgeons made at Smith & Nephew National Sales
Meetings during 2006–2011.
RESPONSE:
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10.

Produce written communications that YOU sent to or received from surgeons which
discuss presentations that those surgeons made at Smith & Nephew National Sales
Meetings during 2012–2015.
RESPONSE:

11.

Produce documents created for, distributed at, or memorializing TM/DM Meetings that
occurred between 2006–2011.
RESPONSE:

12.

Produce documents created for, distributed at, or memorializing TM/DM Meetings that
occurred between 2012 –2016.
RESPONSE:

13.

Produce documents created for, distributed at, or memorializing Field Marketing Director
Meetings that occurred during 2006–2011.
RESPONSE:

14.

Produce documents created for, distributed at, or memorializing Field Marketing Director
Meetings that occurred during 2012 –2016.
RESPONSE:
II.

15.

Incomplete or Illegible Documents

Produce a de-redacted version of Hutchens (SN)-0141561. For the purpose of this RFP,
the term, “de-redacted" shall mean to remove the redaction of (1) the name of the doctor
and (2) the name of the product involved. It does not mean to remove the redaction of the
patient’s name. We are not asking for the patient’s name.
RESPONSE:

16.

Produce a de-redacted version of Hutchens (SN)-0140644. For the purpose of this RFP,
the term, “de-redacted" shall mean to remove the redaction of (1) the name of the doctor
and (2) the name of the product involved. It does not mean to remove the redaction of the
patient’s name. We are not asking for the patient’s name.
RESPONSE:

17.

Produce any attachments to Hutchens (SN)-0140410.
RESPONSE:

18.

Produce a de-redacted version of the attachment titled “BHR Course ROI.xls” (attached to
Hutchens (SN)-0086525). For the purpose of this RFP, the term, “de-redacted" shall mean
to remove the redaction of (1) the name of the doctor and (2) the name of the product
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involved. It does not mean to remove the redaction of the patient’s name. We are not asking
for the patient’s name.
RESPONSE:
19.

Please produce a de-redacted version of the document bates stamped as both
Hutchens(SN)-0161336 and Hutchens(SN)-1561336. For the purpose of this RFP, the
term, “de-redacted" shall mean to remove the redaction of (1) the name of the doctor and
(2) the name of the product involved. It does not mean to remove the redaction of the
patient’s name. We are not asking for the patient’s name.
RESPONSE:

20.

Please produce a de-redacted version of the document bates stamped as both
Hutchens(SN)-0161194 and Hutchens(SN)-1561194. For the purpose of this RFP, the
term, “de-redacted" shall mean to remove the redaction of (1) the name of the doctor and
(2) the name of the product involved. It does not mean to remove the redaction of the
patient’s name. We are not asking for the patient’s name.
RESPONSE:

21.

Please produce a de-redacted version of the document bates stamped as both
Hutchens(SN)-0161289 and Hutchens(SN)-1561289. For the purpose of this RFP, the
term, “de-redacted" shall mean to remove the redaction of (1) the name of the doctor and
(2) the name of the product involved. It does not mean to remove the redaction of the
patient’s name. We are not asking for the patient’s name.
RESPONSE:

22.

Please produce a de-redacted version of the document bates stamped as both
Hutchens(SN)-0161287 and Hutchens(SN)-1561287. For the purpose of this RFP, the
term, “de-redacted" shall mean to remove the redaction of (1) the name of the doctor and
(2) the name of the product involved. It does not mean to remove the redaction of the
patient’s name. We are not asking for the patient’s name.
RESPONSE:

23.

Please produce a de-redacted version of the document bates stamped as both
Hutchens(SN)-0161288 and Hutchens(SN)-1561288. For the purpose of this RFP, the
term, “de-redacted" shall mean to remove the redaction of (1) the name of the doctor and
(2) the name of the product involved. It does not mean to remove the redaction of the
patient’s name. We are not asking for the patient’s name.
RESPONSE:

24.

Please produce a de-redacted version of the document bates stamped as Hutchens(SN)0140653-R. For the purpose of this RFP, the term, “de-redacted" shall mean to remove the
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redaction of (1) the name of the doctor and (2) the name of the product involved. It does
not mean to remove the redaction of the patient’s name. We are not asking for the patient’s
name.
RESPONSE:
III.
25.

Documents related to previous production

Produce documents which explain the meaning of the numbers in the “Material” column
on the document produced as Kemp_PurePlay_0000076.
RESPONSE:

26.

Produce documents which explain the meaning of the handwritten notation “R3
Conversion Case” on the document produced as Kemp_PurePlay_0000076.
RESPONSE:

27.

Produce documents which discuss the hip implant retrievals sent by Dr. Robert Barrack to
Smith & Nephew (described in Hutchens (SN)-0139521).
RESPONSE:

28.

Produce records of the bench testing referred to by Mark Waugh in Hutchens(SN)0061045.
RESPONSE:

29.

Produce Tim Band’s “recorded footage” referenced in Hutchens(SN)-0057780.
RESPONSE:

30.

Produce the “string of emails regarding the BHR US early experience publication” referred
to in Hutchens(SN)-0139447.
RESPONSE:

31.

Produce the document titled “RVP registration.xls” that was attached to Hutchens(SN)0054555.
RESPONSE:

32.

Produce written communications discussing the creation, drafting, or editing of the
Modular Femoral Head surgical technique that has been produced as
SmithNephew_Fleming-0000231.
RESPONSE:

33.

Produce the “rep list” referred to in Hutchens(SN)-0041403.
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RESPONSE:
34.

For the period from 2006 to 2012, please produce any “Strategic Worldwide Assessment
Tools,” sometimes referred to as “SWAT,” that refer to or involve Dr. Talbert. See Kirby000752.
RESPONSE:

35.

For the period from 2013 to 2016, please produce any “Strategic Worldwide Assessment
Tools,” sometimes referred to as “SWAT,” that refer to or involve Dr. Talbert. See Kirby000752.
RESPONSE:

36.

Produce Net Sales Reports for Dr. Talbert involving hip implants from 2005–2006 (see
the Smith & Nephew document produced as Hutchens (SN)-00150021).
RESPONSE:

37.

Produce Net Sales Reports for Dr. Talbert involving hip implants from 2007–2008 (see
the Smith & Nephew document produced as Hutchens (SN)-00150021).
RESPONSE:

38.

Produce Net Sales Reports for Dr. Talbert involving hip implants from 2009–2011 (see
the Smith & Nephew document produced as Hutchens (SN)-00150021).
RESPONSE:

39.

Produce Net Sales Reports for Dr. Talbert involving hip implants from 2012–2015 (see
the Smith & Nephew document produced as Hutchens (SN)-00150021).
RESPONSE:

40.

Produce Net Sales Reports for Dr. Talbert involving hip implants from 2016–present (see
the Smith & Nephew document produced as Hutchens (SN)-00150021).
RESPONSE:

41.

Please produce any documents or written communications that relate to or discuss Comp0015348. See the document bates stamped as both Hutchens(SN)-0161433 and
Hutchens(SN)-1561433.
RESPONSE:

42.

Please produce any documents or written communications that relate to or discuss Comp0015391. See the document bates stamped as both Hutchens(SN)-0161194 and
Hutchens(SN)-1561194.
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RESPONSE:
43.

Please produce the IDC report referenced in Hutchens(SN)-0100624 that is identified as
E114.209. See the document bates stamped as both Hutchens(SN)-0161194 and
Hutchens(SN)-1561194.
RESPONSE:
IV.

44.

Sales Rep Documents

Produce certificates of training for Mike Taylor, Ray Bibb, Joe Primo and Tommy Miller
for training on the Smith & Nephew Code of Conduct.
RESPONSE:

45.

Produce documents or written communications planning, scheduling, discussing, or
describing Joe Primo’s trip to the United Kingdom for BHR training with Mr. Derek
McMinn.
RESPONSE:

46.

Produce documents or written communications planning, scheduling, discussing, or
describing Ray Bibb’s trip to the United Kingdom for BHR training with Mr. Derek
McMinn.
RESPONSE:

47.

Produce documents or written communications planning, scheduling, discussing, or
describing Tommy Miller’s trip, if any, to the United Kingdom for BHR training with Mr.
Derek McMinn.
RESPONSE:

48.

Produce any documents or written communications planning, scheduling, discussing, or
describing Joe Primo and Ray Bibb’s meetings with Mr. Derek McMinn in the United
States.
RESPONSE:
V.

49.

Smith & Nephew Studies

Produce documents or written communications that discuss, plan, track, analyze, or report
on the compassionate use study (study protocol number BHM0602). See Kirby-0041481,
0041699.
RESPONSE:
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50.

Produce documents or written communications that discuss, plan, track, analyze, or report
on the BHMH IDE study (study protocol number G060104). See Kirby-0042431.
RESPONSE:

51.

Any communications with Dr. John Noble, Dr. Michael Swank, Dr. Kurt Rathjen, Dr.
David Harwood, Dr. Craig Della Valle, or Dr. Shrock regarding the return of implant parts
as shown in Kirby-0042431 at 0042437.
RESPONSE:

52.

Produce written communications with Dr. John Noble, Dr. Michael Swank, Dr. Kurt
Rathjen, Dr. David Harwood, Dr. Craig Della Valle, or Dr. Shrock regarding the
termination of the BHMH IDE Study, study protocol number G060104, as shown in Kirby0041203.
RESPONSE:

53.

Produce written communications with Dr. John Noble, Dr. Michael Swank, Dr. Kurt
Rathjen, Dr. David Harwood, Dr. Craig Della Valle, or Dr. Shrock regarding any payments
made to any of them pursuant to a reimbursement schedule for submissions in the BHMH
IDE study, study protocol number G060104, similar to the reimbursement schedule
described in KIRBY-00041699.
RESPONSE:

54.

Any written communications that Joan Overhauser sent or received about the BHMH IDE
study (study protocol number G060104).
RESPONSE:

55.

Any written communications that Candi Langmaid sent or received about the BHMH IDE
study (study protocol number G060104).
RESPONSE:

56.

Any written communications that Cheryl Cobb sent or received about the BHMH IDE
study (study protocol number G060104).
RESPONSE:

57.

Any written communications that YOU or YOUR employees sent to or received from
Xerimis, Inc. or its employees about the BHMH IDE study (study protocol number
G060104).
RESPONSE:
VI.

Miscellaneous
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58.

Produce written communications from before the market withdrawal of the R3 Metal Liner
which discuss the potential recall, phase out, or withdrawal of the R3 Metal Liner from the
United States market.
RESPONSE:

59.

Produce written communications from before the phase out of the Modular Femoral Head
which discuss the potential recall, phase out, or withdrawal of the Modular Femoral Head
from the United States market.
RESPONSE:

60.

Produce written communications from before the recall, phase out, or withdrawal of the
Birmingham Hip Modular Head System which discuss the potential recall, phase out, or
withdrawal of the Birmingham Hip Modular Head System in the rest of the world.
RESPONSE:

61.

Produce any selling guides about the Synergy/Anthology hip systems that were distributed
or made available to United States Smith & Nephew sales representatives during 2006–
2015.
RESPONSE:

62.

Any U.S. Orthopedic Catalogs that were created or made available to U.S. sales
representatives or U.S. surgeons during 2006–2015 and which refer to the R3 Acetabular
System, R3 Acetabular Shell, R3 Metal Liner, BHR Acetabular Cup, BHR Resurfacing
Head, BHR Modular Head, Modular Femoral Head, Synergy Stem, or Anthology Stem.
See Deposition Exhibit 98, page 9 to Mr. Ken Anderson’s deposition testimony from
November 26, 2019.
RESPONSE:

63.

Any documents or written communications which refer to the “asset number” for any
instrument sets made available to Dr. Ronald Talbert for Plaintiff’s November 16, 2011
hip implant surgery. See Deposition Exhibit 98, page 10 to Mr. Ken Anderson’s deposition
testimony from November 26, 2019.
RESPONSE:

64.

Any documents or written communications that review the “legality of” the use of the
implants that Plaintiff received on November 16, 2011. See Deposition Exhibit 98, page 9
to Mr. Ken Anderson’s deposition testimony from November 26, 2019.
RESPONSE:

65.

Any documents or written communications which review, discuss, or depict the Modular
Femoral Head Trial implants (Product nos. 9003-5700, 9003-5400, 9003-5200, 9003-5538,
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9003-5540, 9003-5542, 9003-5544, 9003-5546, 9003-5548, 9003-5550, 9003-5552, 90035546, 9003-5550, 9003-5554, and 9003-5558) from 2006–2011.
RESPONSE:
66.

Any documents or written communications which review, discuss, or depict the Modular
Femoral Head Trial implants (Product nos. 9003-5700, 9003-5400, 9003-5200, 9003-5538,
9003-5540, 9003-5542, 9003-5544, 9003-5546, 9003-5548, 9003-5550, 9003-5552, 90035546, 9003-5550, 9003-5554, and 9003-5558) from 2012 to 2016.
RESPONSE:

67.

For the period from 2006 to 2011, please produce any documents or written
communications which identify or explain any “procedure codes” that would include the
R3 Acetabular System, R3 Acetabular Shell, R3 Metal Liner, BHR Acetabular Cup, BHR
Resurfacing Head, BHR Modular Head, Modular Femoral Head, Synergy Stem, or
Anthology Stem. See Deposition Exhibit 3 to Mr. Michael Taylors’s deposition testimony
from November 6, 2019.
RESPONSE:

68.

For the period from 2012 to 2016, please produce any documents or written
communications which identify or explain any “procedure codes” that would include the
R3 Acetabular System, R3 Acetabular Shell, R3 Metal Liner, BHR Acetabular Cup, BHR
Resurfacing Head, BHR Modular Head, Modular Femoral Head, Synergy Stem, or
Anthology Stem. See Deposition Exhibit 3 to Mr. Michael Taylors’s deposition testimony
from November 6, 2019.
RESPONSE:

69.

Any documents or written communications from 2006–2011 mentioning or discussing
surgery schedules involving Dr. Ronald Talbert. See Deposition Exhibit 98, page 1 to Mr.
Ken Anderson’s deposition testimony from November 26, 2019.
RESPONSE:

70.

Any documents or written communications from 2012–2016 mentioning or discussing
surgery schedules involving Dr. Ronald Talbert. See Deposition Exhibit 98, page 1 to Mr.
Ken Anderson’s deposition testimony from November 26, 2019.
RESPONSE:

71.

Please produce any “surgeon profiles” for Dr. Ronald Talbert that were created during
2006–2011. See Deposition Exhibit 98, page 1 to Mr. Ken Anderson’s deposition testimony
from November 26, 2019.
RESPONSE:
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72.

Please produce any “surgeon profiles” for Dr. Ronald Talbert that were created during
2012–2016. See Deposition Exhibit 98, page 1 to Mr. Ken Anderson’s deposition testimony
from November 26, 2019.
RESPONSE:

73.

Please produce any documents that describe Dr. Ronald Talbert’s “past history” during
2006–2016. See Deposition Exhibit 98, page 1 to Mr. Ken Anderson’s deposition testimony
from November 26, 2019.
RESPONSE:

74.

Please produce any entries discussing or mentioning Dr. Ronald Talbert from YOUR SAP
database. See Deposition Exhibit 98 to Mr. Ken Anderson’s deposition testimony from
November 26, 2019.
RESPONSE:

75.

Produce the Modular Femoral Head surgical technique/assembly instructions, if any, that
was created after YOU released additional 2mm incremental head sizes for the Modular
Femoral Head. See the document bates stamped as both Hutchens(SN)-0157154 and
Hutchens(SN)-1557154.
RESPONSE:

76.

Produce the last version of the Birmingham Hip Modular Head surgical
technique/assembly instructions, if any, that existed before YOU released additional 2mm
incremental head sizes for the Birmingham Hip Modular Head. See the document bates
stamped as both Hutchens(SN)-0157154 and Hutchens(SN)-1557154.
RESPONSE:
VII.

77.

Originals

Produce an ORIGINAL Modular Femoral Head Trial implant (Product nos. 9003-5538,
9003-5540, 9003-5542, 9003-5544, 9003-5546, 9003-5548, 9003-5550, 9003-5552, 90035546, 9003-5550, 9003-5554, and 9003-5558).
RESPONSE:

78.

Produce an ORIGINAL Modular Femoral Head Trial Kit (Product no. 9003-5700).
RESPONSE:

79.

Produce an ORIGINAL Modular Femoral Head Trial Kit (Product no. 9003-5400).
RESPONSE:

80.

Produce an ORIGINAL Trial Modular Head Tray (Product no. 9003-5200).
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RESPONSE:
81.

Produce one ORIGINAL physical copy of each poster depicting Smith & Nephew hip
implants that Smith & Nephew displayed or had displayed on its behalf at the 2009 AAOS
Annual Meeting. See Hutchens(SN)-0059108.
RESPONSE:

82.

Produce one ORIGINAL physical copy of each poster depicting Smith & Nephew hip
implants that Smith & Nephew displayed or had displayed on its behalf at the 2010 AAOS
Annual Meeting. See Hutchens(SN)-0059108.
RESPONSE:

83.

Produce one ORIGINAL physical copy of each poster depicting Smith & Nephew hip
implants that Smith & Nephew displayed or had displayed on its behalf at the 2011 AAOS
Annual Meeting. See Hutchens(SN)-0059108.
RESPONSE:

84.

Produce high resolution digital color copies of all posters depicting Smith & Nephew hip
implants that Smith & Nephew displayed or had displayed on its behalf at the 2009 AAOS
Annual Meeting. See Hutchens(SN)-0059108.
RESPONSE:

85.

Produce high resolution digital color copies of all posters depicting Smith & Nephew hip
implants that Smith & Nephew displayed or had displayed on its behalf at the 2010 AAOS
Annual Meeting. See Hutchens(SN)-0059108.
RESPONSE:

86.

Produce high resolution digital color copies of all posters depicting Smith & Nephew hip
implants that Smith & Nephew displayed or had displayed on its behalf at the 2011 AAOS
Annual Meeting. See Hutchens(SN)-0059108.
RESPONSE:
Respectfully submitted,
LAW OFFICE OF KIP PETROFF
By: ________/s/__Kip Petroff________
Kip A. Petroff
State Bar No. 15851800
Caio Formenti
State Bar No. 24104676
10440 North Central Expressway, Suite 1540

PLAINTIFF’S FOURTH REQUEST FOR PRODUCTION TO DEFENDANT
SMITH & NEPHEW, INC.

PAGE 14

Dallas, Texas 75231
Telephone: (972) 294-7530
Fax: (972) 294-7530
Email: kpetroff@petroffassociates.com
Email: caio@kippetroff.com
REAUD, MORGAN & QUINN, LLP
Glen W. Morgan
State Bar No. 14438900
John Werner
State Bar No. 00789720
Curtis Leister
State Bar No. 12187100
801 Laurel Street
P. O. Box 26005
Beaumont, Texas 77720-6005
(409) 838-1000 (phone)
(409) 833-8236 (fax)
gmorgan@rmqlawfirm.com
jwerner@rmqlawfirm.com
cleister@rmqlawfirm.com
ATTORNEYS FOR PLAINTIFF
Certificate of Service
The undersigned certifies that on November 27, 2019, a true and correct copy of the
foregoing was served on the Defendants as follows:
Defendants Smith & Nephew, Inc., Pure Play Orthopaedics, Pure Play Orthopaedics
Sales, Inc., JB Orthopedic Appliances, LLC, Mr. Michael Taylor, and J.B. Orthopaedics, by
email to Mr. Brian Johnson, Ms. Leila D’Aquin, Ms. Sarah Segrest-Jay, Mr. David O’Quinn, Ms.
Kealy C. Sehic, and Mr. Dru Montgomery.
Defendants Ronald Talbert, M.D. and Beaumont Bone & Joint Institute by email: Mr.
David Criss and Ms. Alexandra Sallade.

____________/s/____________
Caio Formenti
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CAUSE NO. D-202027
JESSE EUGENE KEMP,
§
IN THE DISTRICT COURT OF
§
Plaintiff,
§
§
vs.
§
JEFFERSON COUNTY, TEXAS
§
PURE PLAY ORTHOPAEDICS; JB
§
ORTHOPAEDICS; CHAD CROSS;
§
RONALD E. TALBERT, M.D.;
§
BEAUMONT BONE & JOINT
§
INSTITUTE, P.A.; BAPTIST HOSPITALS §
OF SOUTHEAST TEXAS; SMITH &
§
NEPHEW, CONSOLIDATED, INC.;
§
SMITH & NEPHEW, INC.; MICHAEL
§
TAYLOR; JB ORTHOPEDIC
§
APPLIANCES, LLC; and PURE PLAY
§
ORTHOPAEDICS SALES, INC.
§
§
Defendants.
§
136th JUDICIAL DISTRICT
PLAINTIFF JESSE EUGENE KEMP’S FIFTH REQUEST FOR PRODUCTION TO
DEFENDANT SMITH & NEPHEW, INC.
TO: DEFENDANT SMITH & NEPHEW, INC., through its attorneys of record, Brian Johnson,
Leila D’Aquin, Sarah Segrest-Jay, David O’Quinn, Dru Montgomery, and Kealy Sehic.
Pursuant to Texas Rule of Civil Procedure 196, Plaintiff JESSE EUGENE KEMP
requests that YOU produce for inspection and copying the documents and other tangible items
listed below if they are in your actual or constructive possession, custody, or control. Pursuant to
Texas Rule of Civil Procedure 196.2(a), please produce them at the Law Office of Kip Petroff, 8150
N. Central Expressway, Suite 500, Dallas, Texas 75206 within thirty (30) days from the date on
which this Request is served upon YOU.
INSTRUCTIONS
DEFENDANT is requested to produce these documents in a format that is consistent with
the Court’s rulings on this matter in this lawsuit, as well as in the order in which they are kept in
Defendant’s files or in an order in which they correspond with the individual categories in the
PLAINTIFF’S FIFTH REQUEST FOR PRODUCTION TO DEFENDANT
SMITH & NEPHEW, INC.

PAGE 1

EXHIBIT "O"

following requests. DEFENDANT is also requested to produce attachments, enclosures, and
appendices if such exist along with the original documents in DEFENDANT’S business record
files. The association between an attachment and the document it is attached to in the ordinary
course of business should be preserved. For all written communications, please produce all
preceding and succeeding communications. A request for documents or other tangible things
includes all electronically stored information and similar electronic or magnetic data, including
deleted items.
DEFENDANT is respectfully reminded that Tex. R. Civ. P. 196.2(b) requires an individual
response “with respect to each item or category of items” requested below. Pursuant to Tex. R.
Civ. P. 196.3(c), DEFENDANT is requested to produce these documents in the order in which
they are kept in DEFENDANT’S files or organize them and label them to correspond with the
individual categories in the following requests. DEFENDANT is requested to produce the
documents, tangible things, videos, DVDs, recordings, and other data compilations that are in the
DEFENDANT’S actual or constructive possession, custody, or control for inspection or
photocopying no later than the first business day after the expiration of thirty days after the date
you receive this document. Plaintiff does not seek sensitive personally identifiable information about
other patients who have suffered injuries from or made complaints about YOUR products, and YOU
may redact sensitive personally identifiable information that would identify those patients.
DEFENDANT is requested to state objections and assert privileges as required and, as
appropriate, state that: (1) production, inspection, or other requested action will be permitted as
requested; (2) the requested items are being served on the requesting party with the response; (3)
production, inspection, or other requested action will take place at a specified time and place, if
the responding party is objecting to the time and place of production; or (4) no items have been
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identified—after a diligent search—that are responsive to the request. TEX. R. CIV. P. 196.2(b). If
DEFENDANT objects, DEFENDANT is requested to state “the extent to which the party is
refusing to comply with the request.” TEX. R. CIV. P. 193.2(b).
These discovery requests are to be considered as continuing, and DEFENDANT is requested
to provide any additional information that DEFENDANT, or any other person acting on
DEFENDANT’S behalf, hereafter may obtain which will augment or otherwise modify any of
DEFENDANT’S responses. Supplemental responses must be served upon the undersigned
reasonably promptly after receipt of any such information.
The numbered “Sections” below are for the convenience of counsel and the Court, and should
not be considered a descriptive part of the Discovery Requests that follow that heading.
DEFINITIONS
A.

“AOA NJRR” means the Australian Orthopedic Association National Joint
Replacement Registry.

B.

“DEFENDANT” shall mean Smith & Nephew, Inc., as well as any agents,
affiliates, subsidiaries, or parent companies of that entity.

C.

“DOCUMENT(S)” means all handwritten, printed, photo-stat, recorded, written,
graphic, photographic, magnetic, or electronic matter (including, without
limitation, audio and/or video recordings, electronic mail and material for computer
use), including all original and duplicates, as defined in the Texas Code of Civil
Procedure and includes the original or a copy of handwriting, typewriting, printing
and every other means of recording upon any tangible thing and form of
communicating or representation including computer hard disks, letters, words,
pictures, sounds, or symbols or combinations of them.

D.

“Smith & Nephew” shall mean and refer to Smith & Nephew, Inc., Smith & Nephew
plc, and Smith & Nephew Orthopaedics, Ltd., as well as any employee, agent,
affiliate, parent company, or subsidiary of those companies.

E.

“S&N MOM” refers to the BHR Acetabular Shell, Modular Femoral Head, R3 Metal
Liner, R3 Acetabular Shell, BHR Femoral Head, the Synergy Stem, the Anthology
Stem, or the Birmingham Hip Modular Head System, whether individually or
together, when used in a metal-on-metal bearing.

F.

“YOU”, “YOURS”, and “YOUR” shall mean Smith & Nephew, Inc., as well as
any agents, affiliates, subsidiaries, or parent companies of that entity.

PLAINTIFF’S FIFTH REQUEST FOR PRODUCTION TO DEFENDANT
SMITH & NEPHEW, INC.

PAGE 3

I.
1.

Sales Rep Orientation and Training Documents

Produce any documents related to the “FOE CORE HIPS/R3” course taken by John Ozyp.
See Hutchens(SN)-0047242.
RESPONSE:

2.

Produce any document related to the “FOE R3” course taken by Clint Farmer. See
Hutchens(SN)-0047242.
RESPONSE:

3.

For the period from 2006 to 2009, please produce any videos, DVDs, CDs, tapes, or other
materials that would show what information was provided to new sales reps to orient them
to their new job or to explain their duties and responsibilities when starting work for Smith
& Nephew.
RESPONSE:

4.

For the period from 2010 to 2011, please produce any videos, DVDs, CDs, tapes, or other
materials that would show what information was provided to new sales reps to orient them
to their new job or to explain their duties and responsibilities when starting work for Smith
& Nephew.
RESPONSE:

5.

For the period from 2012 to 2016, please produce any videos, DVDs, CDs, tapes, or other
materials that would show what information was provided to new sales reps to orient them
to their new job or to explain their duties and responsibilities when starting work for Smith
& Nephew.
RESPONSE:

6.

Produce the “SCRIPT FOR SALES TRAINING” referred to in SN_Kemp_0022822.
RESPONSE:
II.

7.

SE Region Kickoff Meeting

Produce any documents related to the “2008 S.E. Region Kick Off Meeting” referred to
in Hutchens(SN)-0047242.
RESPONSE:
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8.

Produce any documents related to any other “S.E. Region Kick Off Meetings” which took
place from 2006–2015. See Hutchens(SN)-0047242.
RESPONSE:
III.

9.

Documents referred to in previous documents

Produce the “CUSTOMER CARE REP TRAINING” referred to in SN_Kemp_0022822.
RESPONSE:

10.

Produce the “SHORT LIST” of potential “SURGEON SPOKESPERSON(S).” See
SN_Kemp_0022822.
RESPONSE:

11.

Produce “MOD HEAD ON S&N STEM DATA” referred to in SN_Kemp_0022822.
RESPONSE:

12.

Produce the “JANET AKIL EMAIL” regarding “ITEMS AND INFORMATION
NEEDED FOR MODULAR HEAD FDA MEETING” referred to in
SN_Kemp_0022822.
RESPONSE:

13.

Produce the “SURGEON CRASH COURSE AGENDA AND FACULTY/FACILITY
NEEDS” referred to in SN_Kemp_0022822.
RESPONSE:

14.

Produce the “LIST OF MODULAR HEAD IMPLANTS AND KIT NUMBER FOR
US USE” referred to in SN_Kemp_0022822.
RESPONSE:

15.

Produce the “SALES EXECUTION- STORY FOR REPS” referred to in
SN_Kemp_0022822.
RESPONSE:

16.

Produce any documents related to “ALPHA SITES.” See SN_Kemp_0022822.
RESPONSE:
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17.

Produce the “FORECAST FOR EXTRA PULL THROUGH INSTRUMENT AND
IMPLANT SETS” referred to in SN_Kemp_0022822.
RESPONSE:

18.

Produce the “List of surgeons to participate” in the US Post Approval Study referred to
in SN_Kemp_0022822.
RESPONSE:

19.

Produce any documents related to the “Crash Course Pre-Launch Event US Training.”
See SN_Kemp_0022822.
RESPONSE:

20.

Produce any attendance records for the “Crash Course Pre-Launch Event US Training”
referred to in SN_Kemp_0022822.
RESPONSE:

21.

Produce any documents related to the “Field Specialist Requirement per Training Plan
Submitted to the FDA” referred to in SN_Kemp_0022822.
RESPONSE:

22.

Produce the “Training Plan Submitted to the FDA” referred to in SN_Kemp_0022822.
RESPONSE:

23.

Produce the “Certification Plan” for Field Specialists referred to in SN_Kemp_0022822.
RESPONSE:

24.

Produce the “Internal Communication” referred to in SN_Kemp_0022822.
RESPONSE:

25.

Produce the “Video Shoot/VNR” referred to in SN_Kemp_0022822.
RESPONSE:

26.

Produce the “Launch Day Press Release” referred to in SN_Kemp_0022822.
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RESPONSE:
27.

Produce screenshots or copies of the “BHR Patient Website” referred to in
SN_Kemp_0022822.
RESPONSE:

28.

Produce the “Launch Kit Materials” referred to in SN_Kemp_0022822.
RESPONSE:

29.

Produce the “BHR Fact Sheet” referred to in SN_Kemp_0022822.
RESPONSE:

30.

Produce the “Hip Surgery Stats and Facts” document referred to in SN_Kemp_0022822.
RESPONSE:

31.

Produce the “S&N Backgrounder” referred to in SN_Kemp_0022822.
RESPONSE:

32.

Produce the “Animation” referred to in SN_Kemp_0022822.
RESPONSE:

33.

Produce the “Media Kit Folder” referred to in SN_Kemp_0022822.
RESPONSE:

34.

Produce all “Pull Through Materials” referred to in SN_Kemp_0022822.
RESPONSE:

35.

Produce the “Innovation brochure” referred to in SN_Kemp_0022822.
RESPONSE:

36.

Produce the “Script and sales training” referred to in SN_Kemp_0022822.
RESPONSE:
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37.

Produce the “Launch Event Plan and Update” referred to in SN_Kemp_0022822.
RESPONSE:

38.

Produce the “Internal Celebration Plan and Update” referred to in SN_Kemp_0022822.
RESPONSE:

39.

Produce any communications related to the “Internal Celebration Plan and Update.” See
SN_Kemp_0022822.
RESPONSE:

40.

Produce the “Active People Update” marketing plan submitted to the FDA as described
in SN_Kemp_0022822.
RESPONSE:

41.

Produce the “Reimbursement Plan Update” materials listed in SN_Kemp_0022822.
RESPONSE:

42.

Produce the “Pull Thru Plan Update” materials listed in SN_Kemp_0022822.
RESPONSE:

43.

Produce communications related to the “Label Spec Completion” for “all launch
products” referred in SN_Kemp_0022822.
RESPONSE:

44.

Produce the “AAOS Plan” referred to in SN_Kemp_0022822.
RESPONSE:

45.

Produce a legible copy of SN_Kemp_0127940.
RESPONSE:

46.

Produce communications regarding the decision to stop producing R3 Metal Liners on
June 10, 2010. See Kirby 0019637 at 0019639.
RESPONSE:
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47.

Produce documents related to the decision to stop producing R3 Metal Liners on June
10, 2010. See Kirby 0019637 at 0019639.
RESPONSE:

48.

Produce the “rep list” referred to in Kirby-0041403.
RESPONSE:

49.

Produce any “Surgeon Evaluation Forms” or similar document submitted by U.S.
surgeons relating to the BHR “Core Surgeon” Training. See SN_Kemp_0168623 &
Hutchens-0016178.
RESPONSE:

50.

Produce any “Surgeon Evaluation Forms” submitted by U.S. surgeons relating to BHR
training in 2006–2011. See SN_Kemp_0168623.
RESPONSE:

51.

Produce any “Surgeon Evaluation Forms” submitted by U.S. surgeons relating to
Anthology, R3 Acetabular System, R3 Metal Liner, Synergy, or Modular Femoral Head
training during 2006–2011. See SN_Kemp_0168623.
RESPONSE:

52.

Produce any parent or child emails to Hutchens(SN)-0016644.
RESPONSE:

53.

Produce any emails regarding “SNOL’s request for color chartsticks for the BHR
system” referred to in Hutchens(SN)-0016644.
RESPONSE:

54.

Produce the missing attachment to Hutchens(SN)-0070305.
RESPONSE:

55.

Produce all documents or written communications that relate to, discuss, plan,
memorialize, or document any “US BHR Launch Update Meetings.” See
SN_Kemp_0022405.
RESPONSE:
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56.

IV.
R3 Metal Liner Withdrawal and Study
Produce any documents related to the R3 metal liner phase out discussed in November
2011. See SN_Kemp_0244443.
RESPONSE:

57.

Produce any communications related to the R3 metal liner phase out discussed in
November 2011. See SN_Kemp_0244443.
RESPONSE:

58.

Produce communications with US surgeons related to the study “Protocol Number:
R3H01.” See SN_Kemp_0282269.
RESPONSE:

59.

Produce any reports related to the 2009 R3 study “Protocol Number: R3H01.” See
SN_Kemp_0282269.
RESPONSE:

60.

Produce any communications related to the “study center” selection process for the 2009
study “Protocol Number: R3H01.” See SN_Kemp_0282269.
RESPONSE:
V.

61.

Colour Code

For the period from January 1, 2006 to November 16, 2011, please produce any emails
that YOU or YOUR employees sent to or received from Mr. Derek McMinn regarding the
use of color coded Chartstik labels for the BHR, Birmingham Hip Modular Head, R3 Metal
Liner, or Modular Femoral Head. See Raab-0051152.
RESPONSE:

62.

For the period from November 17, 2011 to January 1, 2016, please produce any emails
that YOU or YOUR employees sent to or received from Mr. Derek McMinn regarding the
use of color coded Chartstik labels for the BHR, Birmingham Hip Modular Head, R3 Metal
Liner, or Modular Femoral Head. See Raab-0051152.
RESPONSE:

63.

For the period from January 1, 2006 to November 16, 2011, please produce any emails
that Tim Band sent or received regarding the use of color coded Chartstik labels for the
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BHR, Birmingham Hip Modular Head, R3 Metal Liner, or Modular Femoral Head. See
Raab-0051152.
RESPONSE:
64.

For the period from November 17, 2011 to January 1, 2016, please produce any emails
that Tim Band sent or received regarding the use of color coded Chartstik labels for the
BHR, Birmingham Hip Modular Head, R3 Metal Liner, or Modular Femoral Head. See
Raab-0051152.
RESPONSE:

65.

For the period from January 1, 2006 to November 16, 2011, please produce any written
communications relating to the use of color coded Chartstik labels in S&N orthopedic
implants. See Raab-0051152.
RESPONSE:

66.

For the period from November 17, 2011 to January 1, 2016, please produce any written
communications relating to the use of color coded Chartstik labels in S&N orthopedic
implants. See Raab-0051152.
RESPONSE:

67.

For the period from January 1, 2006 to November 16, 2011, please produce any emails
that YOU or YOUR employees sent to or received from Mr. Derek McMinn regarding
“Colour flash” on orthopedic implant labels. See Raab-0051152.
RESPONSE:

68.

For the period from November 17, 2011 to January 1, 2016, please produce any emails
that YOU or YOUR employees sent to or received from Mr. Derek McMinn regarding
“Colour flash” on orthopedic implant labels. See Raab-0051152.
RESPONSE:

69.

For the period from January 1, 2006 to November 16, 2011, please produce any emails
that Tim Band sent or received regarding “Colour flash” on orthopedic implant labels. See
Raab-0051152.
RESPONSE:
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70.

For the period from November 17, 2011 to January 1, 2016, please produce any emails
that Tim Band sent or received regarding “Colour flash” on orthopedic implant labels. See
Raab-0051152.
RESPONSE:
VI.

71.

Ad Hoc Reports

Produce any “Ad Hoc” request reports or data related to the R3 Metal Liner that AOA
NJRR generated for Smith & Nephew in 2009. See SN_Kemp_0128838.
RESPONSE:

72.

Produce any “Ad Hoc” request reports or data related to the R3 Metal Liner that AOA
NJRR generated for Smith & Nephew in 2010. See SN_Kemp_0128838.
RESPONSE:

73.

Produce any “Ad Hoc” request reports or data related to the R3 Metal Liner that AOA
NJRR generated for Smith & Nephew in 2011. See SN_Kemp_0128838.
RESPONSE:

74.

Produce any “Ad Hoc” request reports or data related to the R3 Metal Liner that AOA
NJRR generated for Smith & Nephew in 2012. See SN_Kemp_0128838.
RESPONSE:

75.

Produce any “Ad Hoc” request reports or data related to the R3 Metal Liner that AOA
NJRR generated for Smith & Nephew in 2013. See SN_Kemp_0128838.
RESPONSE:

76.

Produce any “Ad Hoc” request reports or data related to the R3 Metal Liner that AOA
NJRR generated for Smith & Nephew in 2014. See SN_Kemp_0128838.
RESPONSE:

77.

Produce any “Ad Hoc” request reports or data related to the R3 Metal Liner that AOA
NJRR generated for Smith & Nephew in 2015. See SN_Kemp_0128838.
RESPONSE:

78.

Produce any “Ad Hoc” request reports or data related to the Modular Femoral Head that
AOA NJRR generated for Smith & Nephew in 2016. See SN_Kemp_0128838.
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RESPONSE:
79.

Produce any “Ad Hoc” request reports or data related to the Modular Femoral Head that
AOA NJRR generated for Smith & Nephew in 2009. See SN_Kemp_0128838.
RESPONSE:

80.

Produce any “Ad Hoc” request reports or data related to the Modular Femoral Head that
AOA NJRR generated for Smith & Nephew in 2010. See SN_Kemp_0128838.
RESPONSE:

81.

Produce any “Ad Hoc” request reports or data related to the Modular Femoral Head that
AOA NJRR generated for Smith & Nephew in 2011. See SN_Kemp_0128838.
RESPONSE:

82.

Produce any “Ad Hoc” request reports or data related to the Modular Femoral Head that
AOA NJRR generated for Smith & Nephew in 2012. See SN_Kemp_0128838.
RESPONSE:

83.

Produce any “Ad Hoc” request reports or data related to the Modular Femoral Head that
AOA NJRR generated for Smith & Nephew in 2013. See SN_Kemp_0128838.
RESPONSE:

84.

Produce any “Ad Hoc” request reports or data related to the Modular Femoral Head that
AOA NJRR generated for Smith & Nephew in 2014. See SN_Kemp_0128838.
RESPONSE:

85.

Produce any “Ad Hoc” request reports or data related to the Modular Femoral Head that
AOA NJRR generated for Smith & Nephew in 2015. See SN_Kemp_0128838.
RESPONSE:

86.

Produce any “Ad Hoc” request reports or data related to the Modular Femoral Head that
AOA NJRR generated for Smith & Nephew in 2016. See SN_Kemp_0128838.
RESPONSE:

87.

Produce any documents or written communications from 2006–2009 that discuss, analyze,
review, or otherwise relate to “Ad Hoc” request reports or data related to the Birmingham
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Hip Modular Head that AOA NJRR generated for Smith & Nephew. See
SN_Kemp_0128838.
RESPONSE:
88.

Produce any documents or written communications from 2010–2015 that discuss, analyze,
review, or otherwise relate to “Ad Hoc” request reports or data related to the Birmingham
Hip Modular Head that AOA NJRR generated for Smith & Nephew. See
SN_Kemp_0128838.
RESPONSE:

89.

Produce any documents or written communications from 2006–2009 that discuss, analyze,
review, or otherwise relate to “Ad Hoc” request reports or data related to the BHR
Acetabular Cup that AOA NJRR generated for Smith & Nephew. See
SN_Kemp_0128838.
RESPONSE:

90.

Produce any documents or written communications from 2010–2015 that discuss, analyze,
review, or otherwise relate to “Ad Hoc” request reports or data related to the BHR
Acetabular Cup that AOA NJRR generated for Smith & Nephew. See
SN_Kemp_0128838.
RESPONSE:

91.

Produce any documents or written communications from 2006–2009 that discuss, analyze,
review, or otherwise relate to “Ad Hoc” request reports or data related to the Modular
Femoral Head that AOA NJRR generated for Smith & Nephew. See SN_Kemp_0128838.
RESPONSE:

92.

Produce any documents or written communications from 2010–2015 that discuss, analyze,
review, or otherwise relate to “Ad Hoc” request reports or data related to the Modular
Femoral Head that AOA NJRR generated for Smith & Nephew. See SN_Kemp_0128838.
RESPONSE:
VII.

93.

FMD/Train the Trainer Documents

Produce the “TTT Agenda” for the training program titled “Train the Trainer” that is
discussed in SN_Kemp_0067802.
RESPONSE:
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94.

Produce the attendance records for the training program titled “Train the Trainer” that
is discussed in SN_Kemp_0067802.
RESPONSE:

95.

Produce the documents included in the “resource box” provided to “all individuals” at the
“Train the Trainer” course that is discussed in SN_Kemp_0067802.
RESPONSE:

96.

Produce any documents that were used at, created for, or relate to “Train the Trainer”
courses which were given in 2006–2009 other than the one that is discussed in
SN_Kemp_0067802.
RESPONSE:

97.

Produce any documents that were used at, created for, or relate to “Train the Trainer”
courses which were given in 2010–2012 other than the one that is discussed in
SN_Kemp_0067802.
RESPONSE:

98.

Produce any documents that were used at, created for, or relate to “Train the Trainer”
courses which were given in 2013–2015 other than the one that is discussed in
SN_Kemp_0067802.
RESPONSE:

99.

Produce any documents that were used to train Smith & Nephew Field Marketing
Directors on S&N MOM during 2006–2009.
RESPONSE:

100.

Produce any documents that were used to train Smith & Nephew Field Marketing
Directors on S&N MOM during 2010–2012.
RESPONSE:

101.

Produce any documents that were used to train Smith & Nephew Field Marketing
Directors on S&N MOM during 2013–2015.
RESPONSE:
VIII. Chesson and McIntosh Testimony Documents
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102.

For the period from January 1, 2009 to November 16, 2011, please produce documents
that your “pricing counsel” sent to or received from Pure Play, Tommy Miller, Ray Bibb,
Joe Primo, Michelle Chesson, Annie Yawn, or Michael Taylor. See Chesson Deposition
(12/5/2019) at 24:24–25:25.
RESPONSE:

103.

For the period from November 17, 2011 to January 1, 2016, please produce documents
that your “pricing counsel” sent to or received from Pure Play, Tommy Miller, Ray Bibb,
Joe Primo, Michelle Chesson, Annie Yawn, or Michael Taylor. See Chesson Deposition
(12/5/2019) at 24:24–25:25.
RESPONSE:

104.

Produce “order summary” spreadsheets for the years 2006–2015 that include Dr.
Talbert. See Chesson Deposition (12/5/2019) at 15:25–16:8.
RESPONSE:

105.

Produce the “credentialing account” for Tommy Miller. See Chesson Deposition
(12/5/2019) at 17:15–17:23.
RESPONSE:

106.

Produce the “credentialing account” for Joe Primo. See Chesson Deposition (12/5/2019)
at 17:15–17:23.
RESPONSE:

107.

Produce the “credentialing account” for Ray Bibb. See Chesson Deposition (12/5/2019)
at 17:15–17:23.
RESPONSE:

108.

Produce the “credentialing account” for Michael Taylor. See Chesson Deposition
(12/5/2019) at 17:15–17:23.
RESPONSE:

109.

Produce any documents or communications that describe the “computer changes”
described by Michelle Chesson. See Chesson Deposition (12/5/2019) at 18:4–18:20.
RESPONSE:
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110.

Produce any documents or communications that explain whether the “computer changes”
described by Michelle Chesson deleted or destroyed electronic data. See Chesson
Deposition (12/5/2019) at 18:4–18:20.
RESPONSE:

111.

Produce price files for Baptist Hospitals of Southeast Texas, Memorial Hermann Health
System, or any other hospital or healthcare facility where Dr. Ronald Talbert had hospital
privileges during 2006–2015. See Chesson Deposition (12/5/2019) at 26:23–26:25; 34:3–
34:6.
RESPONSE:

112.

Produce communications which discuss or relate to price files for Baptist Hospitals of
Southeast Texas, Memorial Hermann Health System, or any other hospital or healthcare
facility where Dr. Ronald Talbert had hospital privileges during 2006–2015. See Chesson
Deposition (12/5/2019) at 26:23–26:25; 34:3–34:6.
RESPONSE:

113.

Produce pricing proposals for Baptist Hospitals of Southeast Texas, Memorial Hermann
Health System, or any other hospital or healthcare facility where Dr. Ronald Talbert had
hospital privileges during 2006–2015. See Chesson Deposition (12/5/2019) at 31:2–31:8.
RESPONSE:

114.

Produce communications which discuss or relate to pricing proposals for Baptist
Hospitals of Southeast Texas, Memorial Hermann Health System, or any other hospital or
healthcare facility where Dr. Ronald Talbert had hospital privileges during 2006–2015.
See Chesson Deposition (12/5/2019) at 31:2–31:8.
RESPONSE:

115.

Produce pricing grids for Baptist Hospitals of Southeast Texas, Memorial Hermann
Health System, or any other hospital or healthcare facility where Dr. Ronald Talbert had
hospital privileges during 2006–2015. See Chesson Deposition (12/5/2019) at 31:11–
31:13.
RESPONSE:

116.

Produce communications which discuss or relate to pricing grids for Baptist Hospitals of
Southeast Texas, Memorial Hermann Health System, or any other hospital or healthcare
facility where Dr. Ronald Talbert had hospital privileges during 2006–2015. See Chesson
Deposition (12/5/2019) at 31:11–31:13.
RESPONSE:
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117.

Produce requests for proposals from Baptist Hospitals of Southeast Texas, Memorial
Hermann Health System, or any other hospital or healthcare facility where Dr. Ronald
Talbert had hospital privileges during 2006–2015. See Chesson Deposition (12/5/2019) at
32:23–33:1.
RESPONSE:

118.

Produce communications which discuss or relate to requests for proposals from Baptist
Hospitals of Southeast Texas, Memorial Hermann Health System, or any other hospital or
healthcare facility where Dr. Ronald Talbert had hospital privileges during 2006–2015.
See Chesson Deposition (12/5/2019) at 32:23–33:1.
RESPONSE:

119.

Produce pricing proposals for Baptist Hospitals of Southeast Texas, Memorial Hermann
Health System, or any other hospital or healthcare facility where Dr. Ronald Talbert had
hospital privileges during 2006–2015. See Chesson Deposition (12/5/2019) at 31:2–31:8.
RESPONSE:

120.

Produce communications which discuss or relate to pricing proposals for Baptist
Hospitals of Southeast Texas, Memorial Hermann Health System, or any other hospital or
healthcare facility where Dr. Ronald Talbert had hospital privileges during 2006–2015.
See Chesson Deposition (12/5/2019) at 31:2–31:8.
RESPONSE:

121.

Produce any documents related to procedure codes that the Smith & Nephew pricing
counsel generated from 2006–2015. See Chesson Deposition (12/5/2019) at 63:2–64:24.
RESPONSE:
IX.

122.

Talbert Billing Document Summaries and Evaluations

Produce all Billing Document Summaries for any surgeries that Dr. Talbert performed
from 2005–2009 that included a Modular Femoral Head. See the document produced as
PurePlay_Kemp_000006 for an example of a Billing Document Summary. Plaintiff is not
seeking information that would identify the patient involved in such surgeries, and that
information may be redacted for privacy reasons.
RESPONSE:

123.

Produce all Billing Document Summaries for any surgeries that Dr. Talbert performed
from 2010–2015 that included a Modular Femoral Head. See the document produced as
PurePlay_Kemp_000006 for an example of a Billing Document Summary. Plaintiff is not
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seeking information that would identify the patient involved in such surgeries, and that
information may be redacted for privacy reasons.
RESPONSE:
124.

Produce all Billing Document Summaries for any surgeries that that Dr. Talbert
performed from 2005–2009 that included a BHR Acetabular Shell. See the document
produced as PurePlay_Kemp_000006 for an example of a Billing Document Summary.
Plaintiff is not seeking information that would identify the patient involved in such
surgeries, and that information may be redacted for privacy reasons.
RESPONSE:

125.

Produce all Billing Document Summaries for any surgeries that Dr. Talbert performed
from 2010–2015 that included a BHR Acetabular Shell. See the document produced as
PurePlay_Kemp_000006 for an example of a Billing Document Summary. Plaintiff is not
seeking information that would identify the patient involved in such surgeries, and that
information may be redacted for privacy reasons.
RESPONSE:

126.

Produce all Billing Document Summaries for any surgeries that Dr. Talbert performed
from 2005–2009 that included an R3 Metal Liner. See the document produced as
PurePlay_Kemp_000006 for an example of a Billing Document Summary. Plaintiff is not
seeking information that would identify the patient involved in such surgeries, and that
information may be redacted for privacy reasons.
RESPONSE:

127.

Produce all Billing Document Summaries for any surgeries that Dr. Talbert performed
from 2010–2015 that included an R3 Metal Liner. See the document produced as
PurePlay_Kemp_000006 for an example of a Billing Document Summary. Plaintiff is not
seeking information that would identify the patient involved in such surgeries, and that
information may be redacted for privacy reasons.
RESPONSE:

128.

Produce any “Surgeon Evaluation Forms” submitted by Dr. Ronald Talbert for any
S&N product event. See SN_Kemp_0168623.
RESPONSE:

129.

Produce the Certificate for Ronald Talbert stating he has “satisfactory completed all
required [BHR] training and may now implant the BHR device” as mandated by the BHR
Approval Conditions. See Hutchens(SN)-0016178 at 0016202.
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RESPONSE:
130.

Produce the “Surgeon Certification Information” form for Dr. Ronald Talbert. See
SN_Kemp_0008953.
RESPONSE:
X.

131.

Modular Femoral Head and Neck Sleeve

Produce documents or communications which discuss, document, describe, or explain the
decision to submit the Modular Femoral Head’s 510(k) application with an indication for
use of hemiarthroplasty only.
RESPONSE:

132.

Produce any documents or written communications discussing, documenting, or describing
the decision to cease production of the Modular Femoral (Hemi) Head in 2008. See
SN_Kemp_0185718.
RESPONSE:

133.

Produce any documents showing the total U.S. unit sales for the Modular Femoral (Hemi)
Head for use in hemiarthroplasty procedures.
RESPONSE:

134.

Produce any documents related to a revision due to metal debris of a Modular Femoral
(Hemi) Head used in a hemiarthroplasty.
RESPONSE:

135.

Produce any documents or written communications which analyze, test, or discuss the
metallurgy, metal composition, or manufacturing of the Modular Neck Sleeve.
RESPONSE:

136.

Produce any documents or written communications which analyze or discuss the design of
the Modular Neck Sleeve.
RESPONSE:

137.

Produce any documents or written communications which analyze or discuss the laboratory
testing of the Modular Neck Sleeve.
RESPONSE:
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138.

Produce any documents or written communications which analyze or discuss the clinical
testing of the Modular Neck Sleeve.
RESPONSE:

139.

Produce any documents or written communications which analyze or discuss any kind of
testing of the Modular Neck Sleeve.
RESPONSE:

140.

Produce any documents or written communications which discuss the sale or promotion of
the Modular Neck Sleeve.
RESPONSE:

141.

Produce any documents or written communications which discuss the indications for use
of the Modular Neck Sleeve.
RESPONSE:

142.

Produce any documents or written communications which discuss the intended use of the
Modular Neck Sleeve.
RESPONSE:

143.

Produce any documents or written communications which discuss the Assembly
Instructions for the Modular Neck Sleeve.
RESPONSE:

144.

Produce any documents or written communications which analyze, test, or discuss any kind
of corrosion in or on the Modular Neck Sleeve.
RESPONSE:

145.

Produce any documents or written communications which analyze, test, or discuss galvanic
corrosion in or on the Modular Neck Sleeve.
RESPONSE:
Respectfully Submitted,
LAW OFFICE OF KIP PETROFF
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________/s/___Kip Petroff_________
Kip A. Petroff
State Bar No. 15851800
Caio Formenti
State Bar No. 24104676
8150 N. Central Expressway, Suite 500
Dallas, Texas 75206
Telephone: (972) 294-7530
Fax: (972) 294-7530
Email: kpetroff@petroffassociates.com
Email: caio@kippetroff.com
REAUD, MORGAN & QUINN, LLP
Glen W. Morgan
State Bar No. 14438900
John Werner
State Bar No. 00789720
Curtis Leister
State Bar No. 12187100
801 Laurel Street
P. O. Box 26005
Beaumont, Texas 77720-6005
(409) 838-1000 (phone)
(409) 833-8236 (fax)
gmorgan@rmqlawfirm.com
jwerner@rmqlawfirm.com
cleister@rmqlawfirm.com
ATTORNEYS FOR PLAINTIFF
Certificate of Service
The undersigned certifies that on January 14, 2020, a true and correct copy of the
foregoing was served on the Defendants as follows:
Defendants Smith & Nephew, Inc., Pure Play Orthopaedics, Pure Play Orthopaedics
Sales, Inc., JB Orthopedic Appliances, LLC, Michael Taylor, and J.B. Orthopaedics, by
email: Mr. Brian Johnson, Ms. Leila D’Aquin, Mr. David O’Quinn, Ms. Sarah Segrest-Jay, Mr.
Dru Montgomery, and Ms. Kealy C. Sehic.
Defendants Ronald Talbert, M.D. and Beaumont Bone & Joint Institute by email: Mr.
David Criss and Ms. Alexandra Sallade.
____________/s/____________
Caio Formenti
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CAUSE NO. D-202027
JESSE EUGENE KEMP,
§
IN THE DISTRICT COURT OF
§
Plaintiff,
§
§
vs.
§
JEFFERSON COUNTY, TEXAS
§
PURE PLAY ORTHOPAEDICS; JB
§
ORTHOPAEDICS; CHAD CROSS;
§
RONALD E. TALBERT, M.D.;
§
BEAUMONT BONE & JOINT
§
INSTITUTE, P.A.; BAPTIST HOSPITALS §
OF SOUTHEAST TEXAS; SMITH &
§
NEPHEW, CONSOLIDATED, INC.;
§
SMITH & NEPHEW, INC.; MICHAEL
§
TAYLOR; JB ORTHOPEDIC
§
APPLIANCES, LLC; and PURE PLAY
§
ORTHOPAEDICS SALES, INC.
§
§
Defendants.
§
136th JUDICIAL DISTRICT
PLAINTIFF JESSE EUGENE KEMP’S SIXTH REQUEST FOR PRODUCTION TO
DEFENDANT SMITH & NEPHEW, INC.
TO: DEFENDANT SMITH & NEPHEW, INC., through its attorneys of record, Brian Johnson,
Leila D’Aquin, Sarah Segrest-Jay, David O’Quinn, Dru Montgomery, and Kealy Sehic.
Pursuant to Texas Rule of Civil Procedure 196, Plaintiff JESSE EUGENE KEMP
requests that you produce originals of the tangible items listed below if they are in your actual or
constructive possession, custody, or control. Pursuant to Texas Rule of Civil Procedure 196.2(a),
please produce them at the Law Office of Kip Petroff, 10440 N. Central Expressway, Suite 1540,
Dallas, Texas 75231 within thirty (30) days from the date on which this Request is served upon
you.
I.
1.

ORIGINAL IMPLANT PARTS

Produce an ORIGINAL Modular Femoral Head that is the same size and composition as
the modular femoral head used in the Plaintiff’s surgery as described more particularly in
Paragraph 16 of the Plaintiff’s Second Amended Original Petition on file in this case.
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EXHIBIT "P"

RESPONSE:
2.

Produce an ORIGINAL R3 three-hole stiktite coated shell that is the same size and
composition as the R3 three-hole stiktite coated shell used in the Plaintiff’s surgery as
described more particularly in Paragraph 16 of the Plaintiff’s Second Amended Original
Petition on file in this case.
RESPONSE:

3.

Produce an ORIGINAL R3 CoCR metal liner that is the same size and composition as the
R3 CoCR metal liner used in the Plaintiff’s surgery as described more particularly in
Paragraph 16 of the Plaintiff’s Second Amended Original Petition on file in this case.
RESPONSE:

4.

Produce an ORIGINAL Modular Head Sleeve that is the same size and composition as
the Modular Head Sleeve used in the Plaintiff’s surgery as described more particularly in
Paragraph 16 of the Plaintiff’s Second Amended Original Petition on file in this case.
RESPONSE:

5.

Produce an ORIGINAL femoral stem that is the same size and composition as the
femoral stem used in the Plaintiff’s surgery as described more particularly in Paragraph
16 of the Plaintiff’s Second Amended Original Petition on file in this case.
RESPONSE:

Respectfully submitted,
LAW OFFICE OF KIP PETROFF
By: ________/s/__Kip Petroff________
Kip A. Petroff
State Bar No. 15851800
Caio Formenti
State Bar No. 24104676
10440 North Central Expressway, Suite 1540
Dallas, Texas 75231
Telephone: (972) 294-7530
Fax: (972) 294-7530
Email: kpetroff@petroffassociates.com
Email: caio@kippetroff.com
REAUD, MORGAN & QUINN, LLP
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Glen W. Morgan
State Bar No. 14438900
John Werner
State Bar No. 00789720
Curtis Leister
State Bar No. 12187100
801 Laurel Street
P. O. Box 26005
Beaumont, Texas 77720-6005
(409) 838-1000 (phone)
(409) 833-8236 (fax)
gmorgan@rmqlawfirm.com
jwerner@rmqlawfirm.com
cleister@rmqlawfirm.com
ATTORNEYS FOR PLAINTIFF
Certificate of Service
The undersigned certifies that on March 10, 2020, a true and correct copy of the foregoing
was served on the Defendants as follows:
Defendants Smith & Nephew, Inc., Pure Play Orthopaedics, Pure Play Orthopaedics
Sales, Inc., Chad Cross, JB Orthopedic Appliances, LLC, Mr. Michael Taylor, and J.B.
Orthopaedics, by email to Mr. Brian Johnson, Ms. Leila D’Aquin, Ms. Sarah Segrest-Jay, Mr.
David O’Quinn, Ms. Kealy C. Sehic, and Mr. Dru Montgomery.
Defendants Ronald Talbert, M.D. and Beaumont Bone & Joint Institute by email: Mr.
David Criss and Ms. Alexandra Sallade.
____________/s/____________
Glen W. Morgan
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CAUSE NO. D – 0202027
JESSE EUGENE KEMP
Plaintiff,
vs.

§
§
§
§
§
§

PURE PLAY ORTHOPAEDICS;
JB ORTHOPAEDICS; CHAD
CROSS; RONALD E. TALBERT,
M.D.; BEAUMONT BONE &
JOINT INSTITUTE, P.A.; and
BAPTIST HOSPITALS OF

§
§
§
§
§
§

SOUTHEAST TEXAS.

§
§
§

Defendants.

IN THE DISTRICT COURT OF

JEFFERSON COUNTY, TEXAS

136th JUDICIAL DISTRICT

PLAINTIFF JESSE EUGENE KEMP’S FIRST
REQUEST FOR PRODUCTION OF DOCUMENTS
TO DEFENDANT CHAD CROSS
TO:

Defendant CHAD CROSS.
Pursuant to Texas Rule of Civil Procedure 196, Plaintiff JESSE EUGENE KEMP

requests that YOU produce for inspection and copying the documents and other tangible items
listed below if they are in your actual or constructive possession, custody, or control. Pursuant to
Texas Rule of Civil Procedure 196.2 (a), please produce them at the Law Office of Kip Petroff,
10440 N. Central Expressway, Suite 1540, Dallas, Texas 75231 within fifty one (51) days from
the date on which this Request is served upon YOU.
INSTRUCTIONS.
Defendant is respectfully reminded that Tex. R. Civ. P. 196.2 (b) requires an individual
response “with respect to each item or category of items” requested below, and that Tex. R. Civ.
P. 196.2 (b). Defendant is also requested to produce these documents in the order in which they
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EXHIBIT "Q"

are kept in Defendant’s files and to produce attachments, enclosures, and appendices if such exist
along with the original documents in Defendant’s business record files.
These Discovery Requests are to be considered as continuing, and the Defendant is requested
to provide any additional information that the Defendant, or any other person acting on the
Defendant’s behalf, hereafter may obtain which will supplement or otherwise modify any of the
Defendant’s responses. Supplemental responses must be served upon the undersigned reasonably
promptly after receipt of any such information.
DEFINITIONS.
The term “YOU,” YOURS,” or “YOUR” shall mean and refer to CHAD CROSS,
Defendant herein.
The term, “Plaintiff’s surgery” or “Plaintiff’s hip implant surgery” shall mean and refer to
Plaintiff’s hip implant surgery on November 16, 2011 as described on the attached Exhibit A.
The person called, “Dr. Ronald Talbert” or “Dr. Talbert” is the surgeon identified on the
attached Exhibit A.
The company called, “Smith & Nephew” is Smith & Nephew, Inc., the only company
listed on the “CHART-STIK LABEL” on the third page of the attached Exhibit A.
The entity called, “JB Orthopaedics” in these discovery requests is a business that YOU
allegedly shared a Smith & Nephew commission with related to the Plaintiff’s surgery. The last
known address for JB Orthopaedics is 5365 Lexington Circle, Lumberton, Texas 77657.
The entity called, “Pure Play Orthopaedics” or “Pure-Play Orthopaedics” in these
discovery requests is a business that YOU allegedly shared a Smith & Nephew commission with
related to the Plaintiff’s surgery. The last known address for Pure Play Orthopaedics is 3615
Willowbend, Suite # 428, Houston. Texas 77054.
The term, “Smith & Nephew Modular Femoral (Hemi) Head” or “Smith & Nephew
Modular Femoral Head” referred to in this Request for Production is the device called,
“MODULAR FEMORAL HEAD” on the “CHART-STIK LABEL” on the third page of the
attached Exhibit A.
The term, “Smith & Nephew Metal Liner” or “metal liner” referred to in this Request for
Production is the device called, “R3 ACETABULAR LINER CO-CR” on the “CHART-STIK
LABEL” on the third page of the attached Exhibit A.
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The term, “R3 Shell” or “Shell” referred to in this Request for Production is the device
called, “R3 THREE HOLE HEMISPHERICAL STIKTITE COATED SHELL” on the “CHARTSTIK LABEL” on the third page of the attached Exhibit A.
“Jesse Kemp” or “Jesse Eugene Kemp” refers to the Plaintiff in this case.

I.
Jesse Kemp and his Surgery.
REQUEST NO. 1:
Please produce any photographs YOU have or are aware of from the surgery shown on Exhibit A.
RESPONSE:

REQUEST NO. 2:
Please produce any video recordings YOU have or are aware of from the surgery shown on Exhibit
A.
RESPONSE:

REQUEST NO. 3:
Please produce any audio recordings YOU have or are aware of from the surgery shown on Exhibit
A.
RESPONSE:

REQUEST NO. 4:
Please produce any text messages or emails that YOU have or are aware of that were sent during
the surgery shown on Exhibit A.
RESPONSE:

REQUEST NO. 5:
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Please produce any documents in your actual or constructive possession that would show who was
present in the operating room (including nurses, surgeons, and anyone associated with Smith &
Nephew, JB Orthopaedics, Chad Cross, or Pure Play Orthopaedics) during the surgery shown
on Exhibit A.
RESPONSE:

REQUEST NO. 6:
For each of the Smith & Nephew components shown on Exhibit A, please produce any documents
containing warnings, instructions, or other information that YOU or anyone in your office provided
to Dr. Talbert or the Plaintiff.
RESPONSE:

REQUEST NO. 7:
Please produce any documents or correspondence, including emails, relating to Jesse Kemp that
JB Orthopaedics, Pure Play Orthopaedics, or anyone associated with either of them sent to you.
RESPONSE:

REQUEST NO. 8:
Please produce any written communications of any kind pertaining to the Plaintiff’s surgery or the
devices used in that surgery that YOU or anyone in your office sent to or received from anyone
associated with Smith & Nephew.
RESPONSE:

REQUEST NO. 9:
Please produce any documents or correspondence, including emails, that Smith & Nephew or
anyone associated with that company sent to you in connection with Jesse Kemp or his surgery.
RESPONSE:
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REQUEST NO. 10:
For each of the Smith & Nephew components shown on Exhibit A, please produce any written
Surgical Techniques, Surgical Technique Addendums, price charts, product catalogs, or package
inserts containing information for physicians that you have in your actual or constructive
possession.
RESPONSE:

REQUEST NO. 11:
Any written communication between YOU and the Plaintiff.
RESPONSE:

REQUEST NO. 12:
Please produce any emails that you ever sent to or received from Jesse Eugene Kemp.
RESPONSE:

REQUEST NO. 13:
Please produce any letters, cards, or correspondence that you ever sent to or received from Jesse
Kemp in connection with his hip implants.
RESPONSE:

REQUEST NO. 14:
Please produce any document or writing of any kind that would explain or show the total
commission paid to PURE PLAY ORTHOPAEDICS, JB ORTHOPAEDICS, and/or YOU on
the Plaintiff’s surgery.
RESPONSE:

PLAINTIFF’S FIRST REQUEST FOR PRODUCTION TO DEFENDANT CHAD CROSS

PAGE 5

REQUEST NO. 15:
Any document or writing of any kind that would explain or show why PURE PLAY
ORTHOPAEDICS received any portion of the Smith & Nephew commission on the Plaintiff’s
surgery.
RESPONSE:

REQUEST NO. 16:
Any document or writing of any kind that would explain or show how much of the Smith &
Nephew commission PURE PLAY ORTHOPAEDICS received on the Plaintiff’s surgery.
RESPONSE:

REQUEST NO. 17:
Any document or writing of any kind that would explain or show why JB ORTHOPAEDICS
received any portion of the Smith & Nephew commission on the Plaintiff’s surgery.
RESPONSE:

REQUEST NO. 18:
Any document or writing of any kind that would explain or show how much of the Smith &
Nephew commission JB ORTHOPAEDICS received on the Plaintiff’s surgery.
RESPONSE:

REQUEST NO. 19:
Any document or writing of any kind that would explain or show why YOU received any portion
of the Smith & Nephew commission on the Plaintiff’s surgery.
RESPONSE:
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REQUEST NO. 20:
Any document or writing of any kind that would explain or show how much of the Smith &
Nephew commission YOU received on the Plaintiff’s surgery.
RESPONSE:

REQUEST NO. 21:
Any documents relating to “patient education” or “patient information” about Smith & Nephew
products that YOU or anyone working for you provided to the plaintiff or Dr. Talbert.
RESPONSE:

REQUEST NO. 22:
For each of the Smith & Nephew components shown on Exhibit A, please produce any written
packaging insert specifications or labeling containing written information intended for patients
that YOU have in your actual or constructive possession.
RESPONSE:

REQUEST NO. 23:
Any brochures, pamphlets, FAQs, or similar documents related to hip implants that anyone
associated with Smith & Nephew, Pure-Play Orthopaedics, or JB Orthopaedics provided to
you with the intention of you passing that information on to Dr. Talbert or his patients.
RESPONSE:

REQUEST NO. 24:
Any documents, studies, manuals, treatises, or other materials that YOU relied on before
November 16, 2011 in evaluating the safety or effectiveness of any of the components used in the
surgery shown in Exhibit A.
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RESPONSE:

REQUEST NO. 25:
Please produce any written communications of any kind, including bills, invoices, emails, or letters
pertaining to the Plaintiff’s surgery that YOU or anyone working for you sent to or received from
anyone associated with Baptist Hospitals of Southeast Texas.
RESPONSE:

REQUEST NO. 26:
Please produce any written communications of any kind, including bills, invoices, emails, or letters
pertaining to the Plaintiff’s surgery that YOU or anyone working for you sent to or received from
anyone associated with Baptist Hospitals of Southeast Texas Foundation.
RESPONSE:

REQUEST NO. 27:
Please produce any written communications of any kind, including bills, invoices, emails, or letters
pertaining to the Plaintiff’s surgery that YOU or anyone working for you sent to or received from
anyone associated with the Beaumont Bone & Joint Institute.
RESPONSE:

II.

Dr. Ronald Talbert and the Beaumont Bone & Joint Institute.
REQUEST NO. 28:
Please produce any documents related to Smith & Nephew metal hip implants that YOU have ever
provided to or received from Dr. Ronald Talbert, including emails, letters, product brochures,
Surgical Techniques, Surgical Technique Addendums, package inserts, patient package inserts, or
cards of any kind.
RESPONSE:
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REQUEST NO. 29:
Please produce any documents related to Smith & Nephew metal hip implants that YOU have ever
provided to or received from the Beaumont Bone & Joint Institute, including emails, letters,
product brochures, Surgical Techniques, Surgical Technique Addendums, package inserts, patient
package inserts, or cards of any kind.
RESPONSE:

REQUEST NO. 30:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2005.
RESPONSE:

REQUEST NO. 31:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2006.
RESPONSE:

REQUEST NO. 32:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2007.
RESPONSE:

REQUEST NO. 33:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2008.
RESPONSE:
PLAINTIFF’S FIRST REQUEST FOR PRODUCTION TO DEFENDANT CHAD CROSS

PAGE 9

REQUEST NO. 34:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2009.
RESPONSE:

REQUEST NO. 35:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2010.
RESPONSE:

REQUEST NO. 36:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2011.
RESPONSE:

REQUEST NO. 37:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2012.
RESPONSE:

REQUEST NO. 38:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2013.

REQUEST NO. 39:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2014.
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RESPONSE:

REQUEST NO. 40:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2015.
RESPONSE:

REQUEST NO. 41:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2016.
RESPONSE:

REQUEST NO. 42:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2017.
RESPONSE:

REQUEST NO. 43:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2005.
RESPONSE:

REQUEST NO. 44:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2006.
RESPONSE:
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REQUEST NO. 45:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2007.
RESPONSE:

REQUEST NO. 46:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2008.
RESPONSE:

REQUEST NO. 47:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2009.
RESPONSE:

REQUEST NO. 48:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2010.
RESPONSE:

REQUEST NO. 49:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2011.
RESPONSE:

REQUEST NO. 50:
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Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2012.
RESPONSE:

REQUEST NO. 51:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2013.
RESPONSE:

REQUEST NO. 52:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2014.
RESPONSE:

REQUEST NO. 53:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2015.
RESPONSE:

REQUEST NO. 54:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2016.
RESPONSE:

REQUEST NO. 55:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2017.
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RESPONSE:

REQUEST NO. 56:
Any written agreement of any kind that YOU had with the Beaumont Bone & Joint Institute on
the date of Plaintiff’s surgery.
RESPONSE:

REQUEST NO. 57:
Any written agreement of any kind that YOU had with Dr. Ronald Talbert on the date of
Plaintiff’s surgery.
RESPONSE:

REQUEST NO. 58:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from Dr. Ronald Talbert in connection with
the use of the R3 metal liner in a total hip arthroplasty at any time from January 1, 2005 to
December 31, 2011.
RESPONSE:

REQUEST NO. 59:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from Dr. Ronald Talbert in connection with
the use of the R3 metal liner in a total hip arthroplasty at any time from January 1, 2012 to the
present.
RESPONSE:
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REQUEST NO. 60:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from Dr. Ronald Talbert in connection with
the Smith & Nephew Modular Femoral Heads at any time from January 1, 2005 to December 31,
2011.
RESPONSE:

REQUEST NO. 61:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from Dr. Ronald Talbert in connection with
the Smith & Nephew Modular Femoral Heads at any time from January 1, 2012 to the present.
RESPONSE:

REQUEST NO. 62:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from the Beaumont Bone & Joint Institute in
connection with the Smith & Nephew Modular Femoral Heads at any time from January 1, 2005
to December 31, 2011.
RESPONSE:

REQUEST NO. 63:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from the Beaumont Bone & Joint Institute in
connection with the Smith & Nephew Modular Femoral Heads at any time from January 1, 2012
to the present.
RESPONSE:

REQUEST NO. 64:
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Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from the Beaumont Bone & Joint Institute in
connection with the Smith & Nephew Metal Liner at any time from January 1, 2006 to
December 31, 2011.
RESPONSE:

REQUEST NO. 65:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from the Beaumont Bone & Joint Institute in
connection with the Smith & Nephew Metal Liner at any time from January 1, 2012 to the
present.
RESPONSE:

III.
COMMUNICATIONS WITH SMITH & NEPHEW.
REQUEST NO. 66:
Please produce any documents related to metal hip implants, including but not limited to emails,
letters, product brochures, Surgical Techniques, Surgical Technique Addendums, patient package
inserts, or cards of any kind that YOU or anyone working with YOU ever provided to or received
from Smith & Nephew.
RESPONSE:

REQUEST NO. 67:
Please produce any letters, emails, faxes, or other writings of any kind that YOU or anyone
working with YOU provided to or received from anyone associated with Smith & Nephew in
connection with the Birmingham Hip Resurfacing System or the R3 Metal Liner at any time from
January 1, 2006 to December 31, 2012.
RESPONSE:
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REQUEST NO. 68:
Please produce any letters, emails, faxes, or other writings that YOU or anyone working with YOU
provided to or received from anyone associated with Smith & Nephew in connection with the
Birmingham Hip Resurfacing System or the R3 Metal Liner at any time from January 1, 2013 to
the present.
RESPONSE:

REQUEST NO. 69:
Please produce any letters, emails, faxes, or other writings that YOU or anyone working with YOU
provided to or received from anyone associated with Smith & Nephew from January 1, 2006 to
December 31, 2010 in connection with the configuration of parts shown in Exhibit A.
RESPONSE:

REQUEST NO. 70:
Please produce any letters, emails, faxes, or other writings that YOU or anyone working with YOU
provided to or received from anyone associated with Smith & Nephew from January 1, 2011 to
the present in connection with the configuration of parts shown in Exhibit A.
RESPONSE:

REQUEST NO. 71:
Please produce any letters, emails, faxes, or other writings that YOU or anyone working with YOU
provided to anyone associated with Smith & Nephew in connection with the Smith & Nephew
Modular Femoral Head at any time from January 1, 2006 to December 31, 2012.
RESPONSE:

REQUEST NO. 72:
Please produce any letters, emails, faxes, or other writings of any kind that YOU or anyone
working with YOU provided to anyone associated with Smith & Nephew in connection with the
Smith & Nephew Modular Femoral Head at any time from January 1, 2013 to the present.
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RESPONSE:

REQUEST NO. 73:
Please produce any letters, emails, faxes, or other writings of any kind that YOU or anyone
working with YOU received from anyone associated with Smith & Nephew in connection with
the Smith & Nephew Modular Femoral Head at any time from January 1, 2006 to December 31,
2012.
RESPONSE:

REQUEST NO. 74:
Please produce any letters, emails, faxes, or other writings of any kind that YOU or anyone
working with YOU received from anyone associated with Smith & Nephew in connection with
the Smith & Nephew Modular Femoral Head at any time from January 1, 2013 to the present.
RESPONSE:

REQUEST NO. 75:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Peter Saunders [Petersaunders@hotmail.com or any other email address] in
connection with large diameter metal on metal hip total hip arthroplasty implants.
RESPONSE:

REQUEST NO. 76:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Peter Saunders [Petersaunders@hotmail.com or any other email address] in
connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO. 77:
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Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from any Smith & Nephew entity in connection with large diameter metal on metal hip
implants.
RESPONSE:

REQUEST NO. 78:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from any Smith & Nephew entity in connection with the R3 metal liner used in this case,
as shown on Exhibit A.
RESPONSE:

REQUEST NO. 79:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from any Smith & Nephew entity in connection with the modular femoral head used in
this case, as shown on Exhibit A.
RESPONSE:

REQUEST NO. 80:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from John Clausen at Smith & Nephew [John.Clausen@smith-nephew.com or any other
email address] in connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO. 81:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from John Clausen at Smith & Nephew [John.Clausen@smith-nephew.com or any other
email address] in connection with large diameter metal on metal hip total hip arthroplasty implants.
RESPONSE:
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REQUEST NO. 82:
Please produce any documentation describing any training that Smith & Nephew provided to
YOU at any time from the beginning of YOUR association with Smith & Nephew until today.
RESPONSE:

REQUEST NO. 83:
Please produce any documentation in YOUR possession describing the training, if any, that
Smith & Nephew provided to YOU about Smith & Nephew Quality Policy at any time from the
beginning of YOUR association with Smith & Nephew until today.
RESPONSE:

REQUEST NO. 84:
Please produce any documentation in YOUR possession describing Smith & Nephew’s
evaluation of YOU at any time.
RESPONSE:

REQUEST NO. 85:
Please produce any documents or written materials that Smith & Nephew sent to YOU about
YOUR job or any “standards” YOU failed to meet or any “standards” YOU exceeded.
RESPONSE:

REQUEST NO. 86:
Please produce any Business Plan that YOU submitted to Smith & Nephew at any time from 2002
to 2007.
RESPONSE:

REQUEST NO. 87:
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Please produce any Business Plan that YOU submitted to Smith & Nephew at any time from 2008
to 2013.
RESPONSE:

REQUEST NO. 88:
Please produce any Business Plan that YOU submitted to Smith & Nephew at any time from 2014
to the present.
RESPONSE:

REQUEST NO. 89:
Please produce any Quarterly Update Reports that YOU submitted to Smith & Nephew at any time
from 2002 to 2007.
RESPONSE:

REQUEST NO. 90:
Please produce any Quarterly Update Reports that YOU submitted to Smith & Nephew at any time
from 2008 to 2013.
RESPONSE:

REQUEST NO. 91:
Please produce any Quarterly Update Reports that YOU submitted to Smith & Nephew at any time
from 2014 to the present.
RESPONSE:

IV.

RELATIONSHIP WITH SMITH & NEPHEW
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REQUEST NO. 92:
Any letters, faxes, notes, emails, invoices, or other written materials that YOU or anyone working
with YOU sent to anyone at Smith & Nephew regarding payments or money Smith & Nephew
owed to YOU.
RESPONSE:

REQUEST NO. 93:
Any letters, faxes, notes, emails, invoices, or other written materials that anyone on your behalf
sent to anyone at Smith & Nephew regarding payments or money Smith & Nephew owed to
YOU.
RESPONSE:

REQUEST NO. 94:
Any letters, faxes, notes, emails, invoices, or other written materials that YOU received from
anyone at Smith & Nephew regarding payments or money Smith & Nephew owed to YOU.
RESPONSE:

REQUEST NO. 95:
Any letters, faxes, notes, emails, invoices, or other written materials that YOU or anyone working
with YOU received from anyone at Smith & Nephew regarding payments or money Smith &
Nephew owed to YOU.
RESPONSE:

REQUEST NO. 96:
Any documents pertaining to YOUR involvement in any clinical studies involving hip implants of
Smith & Nephew or for any company associated with Smith & Nephew.
RESPONSE:
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REQUEST NO. 97:
Please produce any documents or materials from 2002 to 2006 pertaining to your agreements of
any kind with Smith & Nephew, including but not limited to copies of all written agreements in
effect during that time period.
RESPONSE:

REQUEST NO. 98:
Please produce any documents or materials from 2007 to 2010 pertaining to your agreements of
any kind with Smith & Nephew, including but not limited to copies of all written agreements in
effect during that time period.
RESPONSE:

REQUEST NO. 99:
Please produce any documents or materials from 2011 to the present pertaining to your
agreements of any kind with Smith & Nephew, including but not limited to all written agreements
in effect during that time period.
RESPONSE:

REQUEST NO. 100:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere outside the U.S. to meet with Smith &
Nephew employees or representatives at Smith & Nephew’s expense from 2004 to 2011.
RESPONSE:

REQUEST NO. 101:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere outside the U.S. to meet with Smith &
Nephew employees or representatives at Smith & Nephew’s expense from 2012 to the present.
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RESPONSE:

REQUEST NO. 102:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere within the U.S. to meet with Smith &
Nephew employees or representatives at Smith & Nephew’s expense from 2004 to 2012.
RESPONSE:

REQUEST NO. 103:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere within the U.S. to meet with Smith &
Nephew employees or representatives at Smith & Nephew’s expense from 2013 to the present.
RESPONSE:

REQUEST NO. 104:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere outside the U.S. to meet with Smith &
Nephew employees or representatives at YOUR expense from 2004 to 2011.
RESPONSE:

REQUEST NO. 105:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere outside the U.S. to meet with Smith &
Nephew employees or representatives at YOUR expense from 2012 to the present.
RESPONSE:

REQUEST NO. 106:
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Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere within the U.S. to meet with Smith &
Nephew employees or representatives at YOUR expense from 2004 to 2012.
RESPONSE:

REQUEST NO. 107:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere within the U.S. to meet with Smith &
Nephew employees or representatives at YOUR expense from 2013 to the present.
RESPONSE:

V.
May 2006 BHR Approval Order
REQUEST NO. 108:
The May 2006 Approval Order for the Birmingham Hip Resurfacing System that is attached as
Exhibit B states the following:
“[Y]ou have agreed to provide the following data every 6 months for the first two years
and annually thereafter following PMA approval until completion of the post-approval
studies and the submission of a final report: 2. You have agreed to conduct a study to
evaluate the learning curve, training program, and longer-term safety and effectiveness of
the BHR System in the United States. This study will assess the generalization of the
experience from a single physician in the United Kingdom to medical practice in the United
States. Results of this study will be reflected in the labeling.
This study is expected to include 350 patients at up to 8 sites with a minimum of 35
patients per site. Investigational sites recruited to participate in this study will be comprised
of a geographically diverse mix of academic, referral, and/or community based sites. Per
the training program outlined in the PMA, investigators will be recruited from the “Core
Surgeon” group who will initially be trained on the BHR System as well as from a group
of other interested US Surgeons who are subsequently trained by the Core Surgeons.
Clinical and radiographic data will be assessed at baseline, annually through five (5)
years post-op, and at ten (10) years post-op. Pain, function, and range of motion evaluations
will be performed using the Harris Hip Score assessment method. Radiographs will be
collected to evaluate any radiolucencies, osteolysis, or component position change. In
addition, revision and adverse event data will be collected.
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The subjects will be assessed in the interim years of six (6) through nine (9) years postop by use of a “postcard” (mailed, e-mailed, or telephone call) questionnaire follow-up to
assess each subject’s general well-being, and to determine if the study components remain
implanted or are revised.
In addition, to further assess the safety of the BHR system, cobalt and chromium ion
concentration in the blood and renal function data (such as creatinine, GFR, BUN), will be
collected preoperatively and at the 1-, 4-, and 10-year follow-up timepoints.”
With respect to that Approval Order statement, please produce any documents that demonstrate
any involvement YOU or anyone working for YOU had with any of the clinical studies, data
collection, report preparation or submission, assessments, evaluations, questionnaire completion,
patient enrollment, or other events referred to in that section of the Approval Order. (Patient names
or other identifying information may be redacted for privacy.)
RESPONSE:

REQUEST NO. 109:
The May 2006 Approval Order for the Birmingham Hip Resurfacing System that is attached as
Exhibit B states the following:
“[Y]ou have agreed to provide the following data every 6 months for the first two years
and annually thereafter following PMA approval until completion of the post-approval
studies and the submission of a final report: 3. You have agreed to implement a training
program, as outlined in the PMA. The training program includes quarterly investigator
teleconferences or meetings for the first two years of the US study to provide a clinical
update to investigators; to discuss safety issues including adverse events; and to identify
recommendations for improvement of the training program or labeling. If some
investigators cannot attend the conference, you have agreed that these investigators will all
be contacted by telephone or will be sent the “Investigator Feedback Form” so that
individual feedback can be obtained. You have agreed to submit a summary of the minutes
of the quarterly teleconferences/physical meeting/investigator feedback information as part
of the report.”
With respect to that Approval Order statement, please produce any documents that demonstrate
any involvement YOU or anyone working for YOU had with any of the clinical studies, reports,
training programs, teleconferences, meetings, clinical updates, recommendations, telephone calls,
receipt of “Investigator Feedback Forms,” data collection, preparation or review of minutes of
meetings, or other events referred to in that section of the Approval Order. (Patient names or other
identifying information may be redacted for privacy.)
RESPONSE:
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REQUEST NO. 110:
The May 2006 Approval Order for the Birmingham Hip Resurfacing System that is attached as
Exhibit B states the following:
“[Y]ou have agreed to provide the following data every 6 months for the first two years
and annually thereafter following PMA approval until completion of the post-approval
studies and the submission of a final report: . . . 4. You have agreed to provide an analysis
of adverse events and complaints (including MDRs) received regarding the BHR system.
In addition, you agree to use this analysis to provide a justification for modifications to the
training program, post-approval study, labeling, and/or device design. Any modification to
the post-approval study, labeling, and/or device design will be submitted for FDA review
and approval prior to implementation.”
With respect to that Approval Order statement, please produce any documents that demonstrate
any involvement YOU or anyone working for YOU had with any of the clinical studies, data
collection, report preparation or submission, assessments, analyses, “modifications to the training
program, post-approval study, labeling, and/or device design,” evaluations, questionnaire
completion, patient enrollment, or other events referred to in that section of the Approval Order.
(Patient names or other identifying information may be redacted for privacy.)
RESPONSE:

VI.
REGULATION OF HIP IMPLANTS
REQUEST NO. 111:
For each of the Smith & Nephew components shown on Exhibit A, please produce any documents
that YOU contend establishes that the FDA approved, cleared as substantially equivalent to
existing marketed devices under 510(k), or “grandfathered” the use of that component for human
implantation surgery.
RESPONSE:

REQUEST NO. 112:
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For each of the Smith & Nephew components shown on Exhibit A that has been removed, recalled,
or withdrawn from the U.S. market, please produce any letters or public notices that YOU received
from Smith & Nephew informing it of such action.
RESPONSE:

REQUEST NO. 113:
Please produce any letters, reports, or other documents that YOU received from anyone at the
FDA regarding Smith & Nephew’s decision to withdraw, recall, or remove from the U.S. market
any of the components identified on Exhibit A.
RESPONSE:

REQUEST NO. 114:
Please produce any documents or written materials that YOU sent to anyone at the FDA from 2005
to 2010 regarding any of the components identified on Exhibit A.
RESPONSE:

REQUEST NO. 115:
Please produce any documents or written materials YOU sent to anyone at the FDA from 2011 to
the present regarding any of the components, products, or devices identified on Exhibit A.
RESPONSE:

REQUEST NO. 116:
Please produce any documents or written materials that YOU received from anyone at the FDA
from 2005 to 2010 regarding any of the components identified on Exhibit A.
RESPONSE:

REQUEST NO. 117:
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Please produce any documents or written materials YOU received from anyone at the FDA from
2011 to the present regarding any of the components identified on Exhibit A.
RESPONSE:

VII.
MISCEALLANEOUS DOCUMENTS AND THINGS.
REQUEST NO. 118:
Any written agreement of any kind that YOU had with Baptist Hospitals of Southeast Texas in
November 2011.
RESPONSE:

REQUEST NO. 119:
Any written agreement of any kind that YOU had with Baptist Hospitals of Southeast Texas
Foundation in November 2011.
RESPONSE:

REQUEST NO. 120:
Please produce any documents related to Smith & Nephew hip implants, including emails, letters,
product brochures, Surgical Techniques, Surgical Technique Addendums, patient package inserts,
or cards of any kind that YOU have ever sent to or received from JB Orthopaedics.
RESPONSE:

REQUEST NO. 121:
Please produce any documents related to hip implants, including emails, letters, product brochures,
Surgical Techniques, Surgical Technique Addendums, patient package inserts, or cards of any kind
that YOU have ever sent to or received from Pure Play Orthopaedics.
RESPONSE:
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REQUEST NO. 122:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from any of the Defendants in this case in connection with large diameter metal on metal
hip total hip arthroplasty implants.
RESPONSE:

REQUEST NO. 123:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from any of the Defendants in this case in connection with Smith & Nephew metal on
metal hip implants.
RESPONSE:

REQUEST NO. 124:
Please produce any documents or materials from 2007 to 2010 pertaining to YOUR agreements of
any kind with Chad Cross, including but not limited to copies of all written agreements in effect
during that time period.
RESPONSE:

REQUEST NO. 125:
Please produce any documents or materials from 2011 to the present pertaining to YOUR
agreements of any kind with Chad Cross, including but not limited to all written agreements in
effect during that time period.
RESPONSE:

REQUEST NO. 126:
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Please produce any documents or materials from 2007 to 2010 pertaining to YOUR agreements of
any kind with Pure Play Orthopaedics, including but not limited to copies of all written
agreements in effect during that time period.
RESPONSE:

REQUEST NO. 127:
Please produce any documents or materials from 2011 to the present pertaining to YOUR
agreements of any kind with Pure Play Orthopaedics, including but not limited to all written
agreements in effect during that time period.
RESPONSE:

REQUEST NO. 128:
Please produce any notifications that YOU received in 2012 regarding YOUR duty to preserve
documents and evidence related to the Metal Liner when the Metal Liner was withdrawn or
recalled from the market that year.
RESPONSE:

REQUEST NO. 129:
Please produce any notifications that YOU received at any time from 2013 to the present regarding
YOUR duty to preserve documents and evidence related to the Metal Liner after the Metal Liner
was withdrawn or recalled from the market in 2012.
RESPONSE:

REQUEST NO. 130:
Please produce any notifications YOU received in 2015 regarding YOUR duty to preserve
documents and evidence related to the modular femoral head when the modular femoral head was
withdrawn or recalled from the market that year.
RESPONSE:
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REQUEST NO. 131:
Please produce any notifications that YOU received at any time from 2016 to the present regarding
YOUR duty to preserve documents and evidence related to the modular femoral head after the
modular femoral head was withdrawn or recalled from the market in 2015.
RESPONSE:

Respectfully submitted,
_______/s/__________________
KIP PETROFF
State Bar No. 15851800
Law Office of Kip Petroff
State Bar No. 15851800
10440 N. Central Expressway, Suite 1540
Dallas, TX 75231
Telephone: (972) 294-7530
Email: kpetroff@petroffassociates.com
ATTORNEY FOR PLAINTIFF
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing document has been served on
the above-named Defendant via email by agreement to Mr. Brian Johnson, attorney at law, along
with Petition and citation in accordance with the Texas Rules of Civil Procedure on this the 13 th
day of July, 2018.
________/s/_____________________
KIP PETROFF
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CAUSE NO. D – 202027
JESSE EUGENE KEMP
Plaintiff,
vs.

§
§
§
§
§
§

PURE PLAY ORTHOPAEDICS;
JB ORTHOPAEDICS; CHAD
CROSS; RONALD E. TALBERT,
M.D.; BEAUMONT BONE &
JOINT INSTITUTE, P.A.; and
BAPTIST HOSPITALS OF

§
§
§
§
§
§

SOUTHEAST TEXAS.

§
§
§

Defendants.

IN THE DISTRICT COURT OF

JEFFERSON COUNTY, TEXAS

136th JUDICIAL DISTRICT COURT

PLAINTIFF JESSE EUGENE KEMP’S FIRST
REQUEST FOR PRODUCTION OF DOCUMENTS
TO DEFENDANT PURE PLAY ORTHOPAEDICS
TO:

Defendant PURE PLAY ORTHOPAEDICS.
Pursuant to Texas Rule of Civil Procedure 196, Plaintiff JESSE EUGENE KEMP

requests that YOU produce for inspection and copying the documents and other tangible items
listed below if they are in your actual or constructive possession, custody, or control. Pursuant to
Texas Rule of Civil Procedure 196.2 (a), please produce them at the Law Office of Kip Petroff,
10440 N. Central Expressway, Suite 1540, Dallas, Texas 75231 within sixty-five (65) days from
the date on which this Request is served upon YOU.
INSTRUCTIONS.
Defendant is respectfully reminded that Tex. R. Civ. P. 196.2 (b) requires an individual
response “with respect to each item or category of items” requested below, and that Tex. R. Civ.
P. 196.2 (b). Defendant is also requested to produce these documents in the order in which they
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EXHIBIT "R"

are kept in Defendant’s files and to produce attachments, enclosures, and appendices if such exist
along with the original documents in Defendant’s business record files.
These Discovery Requests are to be considered as continuing, and the Defendant is requested
to provide any additional information that the Defendant, or any other person acting on the
Defendant’s behalf, hereafter may obtain which will supplement or otherwise modify any of the
Defendant’s responses. Supplemental responses must be served upon the undersigned reasonably
promptly after receipt of any such information.
DEFINITIONS.
The term “YOU,” YOURS,” or “YOUR” shall mean and refer to PURE PLAY
ORTHOPAEDICS, Defendant herein.
The term, “Plaintiff’s surgery” or “Plaintiff’s hip implant surgery” shall mean and refer to
Plaintiff’s hip implant surgery on November 16, 2011 as described on the attached Exhibit A.
The person called, “Dr. Ronald Talbert” or “Dr. Talbert” is the surgeon identified on the
attached Exhibit A.
The company called, “Smith & Nephew” is Smith & Nephew, Inc., the only company
listed on the “CHART-STIK LABEL” on the third page of the attached Exhibit A.
The person called, “Chad Cross” in these discovery requests is an individual that YOU
shared a Smith & Nephew commission with related to the Plaintiff’s surgery. The last known
address for Chad Cross is 12104 Toledo Bend Blvd., Orange, Texas 77630.
The entity called, “JB Orthopaedics” in these discovery requests is a business that YOU
shared a Smith & Nephew commission with related to the Plaintiff’s surgery. The last known
address for JB Orthopaedics is 5365 Lexington Circle, Lumberton, Texas 77657.
The term, “Smith & Nephew Modular Femoral (Hemi) Head” or “Smith & Nephew
Modular Femoral Head” referred to in this Request for Production is the device called,
“MODULAR FEMORAL HEAD” on the “CHART-STIK LABEL” on the third page of the
attached Exhibit A.
The term, “Smith & Nephew Metal Liner” or “metal liner” referred to in this Request for
Production is the device called, “R3 ACETABULAR LINER CO-CR” on the “CHART-STIK
LABEL” on the third page of the attached Exhibit A.
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The term, “R3 Shell” or “Shell” referred to in this Request for Production is the device
called, “R3 THREE HOLE HEMISPHERICAL STIKTITE COATED SHELL” on the “CHARTSTIK LABEL” on the third page of the attached Exhibit A.
“Jesse Kemp” or “Jesse Eugene Kemp” refers to the Plaintiff in this case.

I.
Jesse Kemp and his Surgery.
REQUEST NO. 1:
Please produce any photographs YOU have or are aware of from the surgery shown on Exhibit A.
RESPONSE:

REQUEST NO. 2:
Please produce any video recordings YOU have or are aware of from the surgery shown on Exhibit
A.
RESPONSE:

REQUEST NO. 3:
Please produce any audio recordings YOU have or are aware of from the surgery shown on Exhibit
A.
RESPONSE:

REQUEST NO. 4:
Please produce any text messages or emails that YOU have or are aware of that were sent during
the surgery shown on Exhibit A.
RESPONSE:

REQUEST NO. 5:
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Please produce any documents in your actual or constructive possession that would show who was
present in the operating room (including nurses, surgeons, and anyone associated with Smith &
Nephew, JB Orthopaedics, Chad Cross, or Pure Play Orthopaedics) during the surgery shown
on Exhibit A.
RESPONSE:

REQUEST NO. 6:
For each of the Smith & Nephew components shown on Exhibit A, please produce any documents
containing warnings, instructions, or other information that YOU or anyone in your office provided
to Dr. Talbert or the Plaintiff.
RESPONSE:

REQUEST NO. 7:
Please produce any documents or correspondence, including emails, relating to Jesse Kemp that
Chad Cross, JB Orthopaedics, or anyone associated with either of them sent to you.
RESPONSE:

REQUEST NO. 8:
Please produce any written communications of any kind pertaining to the Plaintiff’s surgery or the
devices used in that surgery that YOU or anyone in your office sent to or received from anyone
associated with Smith & Nephew.
RESPONSE:

REQUEST NO. 9:
Please produce any documents or correspondence, including emails, that Smith & Nephew or
anyone associated with that company sent to you in connection with Jesse Kemp or his surgery.
RESPONSE:
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REQUEST NO. 10:
For each of the Smith & Nephew components shown on Exhibit A, please produce any written
Surgical Techniques, Surgical Technique Addendums, price charts, product catalogs, or package
inserts containing information for physicians that you have in your actual or constructive
possession.
RESPONSE:

REQUEST NO. 11:
Any written communication between YOU and the Plaintiff.
RESPONSE:

REQUEST NO. 12:
Please produce any emails that you ever sent to or received from Jesse Eugene Kemp.
RESPONSE:

REQUEST NO. 13:
Please produce any letters, cards, or correspondence that you ever sent to or received from Jesse
Kemp in connection with his hip implants.
RESPONSE:

REQUEST NO. 14:
Please produce any document or writing of any kind that would explain or show the total
commission paid to PURE PLAY ORTHOPAEDICS, JB ORTHOPAEDICS, and/or CHAD
CROSS on the Plaintiff’s surgery.
RESPONSE:
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REQUEST NO. 15:
Any document or writing of any kind that would explain or show why PURE PLAY
ORTHOPAEDICS received any portion of the Smith & Nephew commission on the Plaintiff’s
surgery.
RESPONSE:

REQUEST NO. 16:
Any document or writing of any kind that would explain or show how much of the Smith &
Nephew commission PURE PLAY ORTHOPAEDICS received on the Plaintiff’s surgery.
RESPONSE:

REQUEST NO. 17:
Any document or writing of any kind that would explain or show why JB ORTHOPAEDICS
received any portion of the Smith & Nephew commission on the Plaintiff’s surgery.
RESPONSE:

REQUEST NO. 18:
Any document or writing of any kind that would explain or show how much of the Smith &
Nephew commission JB ORTHOPAEDICS received on the Plaintiff’s surgery.
RESPONSE:

REQUEST NO. 19:
Any document or writing of any kind that would explain or show why CHAD CROSS received
any portion of the Smith & Nephew commission on the Plaintiff’s surgery.
RESPONSE:
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REQUEST NO. 20:
Any document or writing of any kind that would explain or show how much of the Smith &
Nephew commission CHAD CROSS received on the Plaintiff’s surgery.
RESPONSE:

REQUEST NO. 21:
Any documents relating to “patient education” or “patient information” about Smith & Nephew
products that YOU or anyone working for you provided to the plaintiff or Dr. Talbert.
RESPONSE:

REQUEST NO. 22:
For each of the Smith & Nephew components shown on Exhibit A, please produce any written
packaging insert specifications or labeling containing written information intended for patients
that YOU have in your actual or constructive possession.
RESPONSE:

REQUEST NO. 23:
Any brochures, pamphlets, FAQs, or similar documents related to hip implants that anyone
associated with Smith & Nephew, JB Orthopaedics, or Chad Cross provided to you with the
intention of you passing that information on to Dr. Talbert or his patients.
RESPONSE:

REQUEST NO. 24:
Any documents, studies, manuals, treatises, or other materials that PURE PLAY
ORTHOPAEDICS relied on before November 16, 2011 in evaluating the safety or effectiveness
of any of the components used in the surgery shown in Exhibit A.
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RESPONSE:

REQUEST NO. 25:
Please produce any written communications of any kind, including bills, invoices, emails, or letters
pertaining to the Plaintiff’s surgery that YOU or anyone working for you sent to or received from
anyone associated with Baptist Hospitals of Southeast Texas.
RESPONSE:

REQUEST NO. 26:
Please produce any written communications of any kind, including bills, invoices, emails, or letters
pertaining to the Plaintiff’s surgery that YOU or anyone working for you sent to or received from
anyone associated with Baptist Hospitals of Southeast Texas Foundation.
RESPONSE:

REQUEST NO. 27:
Please produce any written communications of any kind, including bills, invoices, emails, or letters
pertaining to the Plaintiff’s surgery that YOU or anyone working for you sent to or received from
anyone associated with the Beaumont Bone & Joint Institute.
RESPONSE:

II.

Dr. Ronald Talbert and the Beaumont Bone & Joint Institute.
REQUEST NO. 28:
Please produce any documents related to Smith & Nephew metal hip implants that YOU have ever
provided to or received from Dr. Ronald Talbert, including emails, letters, product brochures,
Surgical Techniques, Surgical Technique Addendums, package inserts, patient package inserts, or
cards of any kind.
RESPONSE:
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REQUEST NO. 29:
Please produce any documents related to Smith & Nephew metal hip implants that YOU have ever
provided to or received from the Beaumont Bone & Joint Institute, including emails, letters,
product brochures, Surgical Techniques, Surgical Technique Addendums, package inserts, patient
package inserts, or cards of any kind.
RESPONSE:

REQUEST NO. 30:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2005.
RESPONSE:

REQUEST NO. 31:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2006.
RESPONSE:

REQUEST NO. 32:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2007.
RESPONSE:

REQUEST NO. 33:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2008.
RESPONSE:
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REQUEST NO. 34:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2009.
RESPONSE:

REQUEST NO. 35:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2010.
RESPONSE:

REQUEST NO. 36:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2011.
RESPONSE:

REQUEST NO. 37:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2012.
RESPONSE:

REQUEST NO. 38:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2013.

REQUEST NO. 39:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2014.
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RESPONSE:

REQUEST NO. 40:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2015.
RESPONSE:

REQUEST NO. 41:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2016.
RESPONSE:

REQUEST NO. 42:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2017.
RESPONSE:

REQUEST NO. 43:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2005.
RESPONSE:

REQUEST NO. 44:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2006.
RESPONSE:
PLAINTIFF’S FIRST REQUEST FOR PRODUCTION TO PURE PLAY ORTHOPAEDICS

page 11

REQUEST NO. 45:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2007.
RESPONSE:

REQUEST NO. 46:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2008.
RESPONSE:

REQUEST NO. 47:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2009.
RESPONSE:

REQUEST NO. 48:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2010.
RESPONSE:

REQUEST NO. 49:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2011.
RESPONSE:

REQUEST NO. 50:
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Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2012.
RESPONSE:

REQUEST NO. 51:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2013.
RESPONSE:

REQUEST NO. 52:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2014.
RESPONSE:

REQUEST NO. 53:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2015.
RESPONSE:

REQUEST NO. 54:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2016.
RESPONSE:

REQUEST NO. 55:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2017.
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RESPONSE:

REQUEST NO. 56:
Any written agreement of any kind that YOU had with the Beaumont Bone & Joint Institute on
the date of Plaintiff’s surgery.
RESPONSE:

REQUEST NO. 57:
Any written agreement of any kind that YOU had with Dr. Ronald Talbert on the date of
Plaintiff’s surgery.
RESPONSE:

REQUEST NO. 58:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from Dr. Ronald Talbert in connection with
the use of the R3 metal liner in a total hip arthroplasty at any time from January 1, 2005 to
December 31, 2011.
RESPONSE:

REQUEST NO. 59:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from Dr. Ronald Talbert in connection with
the use of the R3 metal liner in a total hip arthroplasty at any time from January 1, 2012 to the
present.
RESPONSE:

REQUEST NO. 60:
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Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from Dr. Ronald Talbert in connection with
the Smith & Nephew Modular Femoral Heads at any time from January 1, 2005 to December 31,
2011.
RESPONSE:

REQUEST NO. 61:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from Dr. Ronald Talbert in connection with
the Smith & Nephew Modular Femoral Heads at any time from January 1, 2012 to the present.
RESPONSE:

REQUEST NO. 62:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from the Beaumont Bone & Joint Institute in
connection with the Smith & Nephew Modular Femoral Heads at any time from January 1, 2005
to December 31, 2011.
RESPONSE:

REQUEST NO. 63:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from the Beaumont Bone & Joint Institute in
connection with the Smith & Nephew Modular Femoral Heads at any time from January 1, 2012
to the present.
RESPONSE:

REQUEST NO. 64:
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Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from the Beaumont Bone & Joint Institute in
connection with the Smith & Nephew Modular Femoral Heads at any time from January 1, 2006
to December 31, 2011.
RESPONSE:

REQUEST NO. 65:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from the Beaumont Bone & Joint Institute in
connection with the Smith & Nephew Modular Femoral Heads at any time from January 1, 2012
to the present.
RESPONSE:

III.
COMMUNICATIONS WITH SMITH & NEPHEW.
REQUEST NO. 66:
Please produce any documents related to metal hip implants, including but not limited to emails,
letters, product brochures, Surgical Techniques, Surgical Technique Addendums, patient package
inserts, or cards of any kind that YOU or anyone working for YOU ever provided to or received
from Smith & Nephew.
RESPONSE:

REQUEST NO. 67:
Please produce any letters, emails, faxes, or other writings of any kind that YOU or anyone
working for YOU provided to or received from anyone associated with Smith & Nephew in
connection with the Birmingham Hip Resurfacing System or the R3 Metal Liner at any time from
January 1, 2006 to December 31, 2012.
RESPONSE:
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REQUEST NO. 68:
Please produce any letters, emails, faxes, or other writings that YOU or anyone working for YOU
provided to or received from anyone associated with Smith & Nephew in connection with the
Birmingham Hip Resurfacing System or the R3 Metal Liner at any time from January 1, 2013 to
the present.
RESPONSE:

REQUEST NO. 69:
Please produce any letters, emails, faxes, or other writings that YOU or anyone working for YOU
provided to or received from anyone associated with Smith & Nephew from January 1, 2006 to
December 31, 2010 in connection with the configuration of parts shown in Exhibit A.
RESPONSE:

REQUEST NO. 70:
Please produce any letters, emails, faxes, or other writings that YOU or anyone working for YOU
provided to or received from anyone associated with Smith & Nephew from January 1, 2011 to
the present in connection with the configuration of parts shown in Exhibit A.
RESPONSE:

REQUEST NO. 71:
Please produce any letters, emails, faxes, or other writings that YOU or anyone working for YOU
provided to anyone associated with Smith & Nephew in connection with the Smith & Nephew
Modular Femoral Head at any time from January 1, 2006 to December 31, 2012.
RESPONSE:

REQUEST NO. 72:
Please produce any letters, emails, faxes, or other writings of any kind that YOU or anyone
working for YOU provided to anyone associated with Smith & Nephew in connection with the
Smith & Nephew Modular Femoral Head at any time from January 1, 2013 to the present.
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RESPONSE:

REQUEST NO. 73:
Please produce any letters, emails, faxes, or other writings of any kind that YOU or anyone
working for YOU received from anyone associated with Smith & Nephew in connection with the
Smith & Nephew Modular Femoral Head at any time from January 1, 2006 to December 31, 2012.
RESPONSE:

REQUEST NO. 74:
Please produce any letters, emails, faxes, or other writings of any kind that YOU or anyone
working for YOU received from anyone associated with Smith & Nephew in connection with the
Smith & Nephew Modular Femoral Head at any time from January 1, 2013 to the present.
RESPONSE:

REQUEST NO. 75:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Peter Saunders [Petersaunders@hotmail.com or any other email address] in
connection with large diameter metal on metal hip total hip arthroplasty implants.
RESPONSE:

REQUEST NO. 76:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Peter Saunders [Petersaunders@hotmail.com or any other email address] in
connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO. 77:
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Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from any Smith & Nephew entity in connection with large diameter metal on metal hip
implants.
RESPONSE:

REQUEST NO. 78:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from any Smith & Nephew entity in connection with the R3 metal liner used in this case,
as s shown on Exhibit A.
RESPONSE:

REQUEST NO. 79:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from any Smith & Nephew entity in connection with the modular femoral head used in
this case, as s shown on Exhibit A.
RESPONSE:

REQUEST NO. 80:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from John Clausen at Smith & Nephew [John.Clausen@smith-nephew.com or any other
email address] in connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO. 81:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from John Clausen at Smith & Nephew [John.Clausen@smith-nephew.com or any other
email address] in connection with large diameter metal on metal hip total hip arthroplasty implants.
RESPONSE:
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REQUEST NO. 82:
Please produce any documentation describing any training that Smith & Nephew provided to
YOU at any time from the beginning of YOUR association with Smith & Nephew until today.
RESPONSE:

REQUEST NO. 83:
Please produce any documentation in YOUR possession describing the training, if any, that
Smith & Nephew provided to YOU about Smith & Nephew Quality Policy at any time from the
beginning of YOUR association with Smith & Nephew until today.
RESPONSE:

REQUEST NO. 84:
Please produce any documentation in YOUR possession describing Smith & Nephew’s
evaluation of YOU at any time.
RESPONSE:

REQUEST NO. 85:
Please produce any documents or written materials that Smith & Nephew sent to YOU about
YOUR job or any “standards” YOU failed to meet or any “standards” YOU exceeded.
RESPONSE:

REQUEST NO. 86:
Please produce any Business Plan that YOU submitted to Smith & Nephew at any time from 2002
to 2007.
RESPONSE:
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REQUEST NO. 87:
Please produce any Business Plan that YOU submitted to Smith & Nephew at any time from 2008
to 2013.
RESPONSE:

REQUEST NO. 88:
Please produce any Business Plan that YOU submitted to Smith & Nephew at any time from 2014
to the present.
RESPONSE:

REQUEST NO. 89:
Please produce any Quarterly Update Reports that YOU submitted to Smith & Nephew at any time
from 2002 to 2007.
RESPONSE:

REQUEST NO. 90:
Please produce any Quarterly Update Reports that YOU submitted to Smith & Nephew at any time
from 2008 to 2013.
RESPONSE:

REQUEST NO. 91:
Please produce any Quarterly Update Reports that YOU submitted to Smith & Nephew at any time
from 2014 to the present.
RESPONSE:
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IV.

RELATIONSHIP WITH SMITH & NEPHEW
REQUEST NO. 92:
Any letters, faxes, notes, emails, invoices, or other written materials that YOU or anyone working
for YOU sent to anyone at Smith & Nephew regarding payments or money Smith & Nephew
owed to YOU.
RESPONSE:

REQUEST NO. 93:
Any letters, faxes, notes, emails, invoices, or other written materials that anyone on your behalf
sent to anyone at Smith & Nephew regarding payments or money Smith & Nephew owed to
YOU.
RESPONSE:

REQUEST NO. 94:
Any letters, faxes, notes, emails, invoices, or other written materials that YOU received from
anyone at Smith & Nephew regarding payments or money Smith & Nephew owed to YOU.
RESPONSE:

REQUEST NO. 95:
Any letters, faxes, notes, emails, invoices, or other written materials that anyone on your behalf
received from anyone at Smith & Nephew regarding payments or money Smith & Nephew owed
to YOU.
RESPONSE:

REQUEST NO. 96:
Any documents pertaining to YOUR involvement in any clinical studies involving hip implants of
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Smith & Nephew or for any company associated with Smith & Nephew.
RESPONSE:

REQUEST NO. 97:
Please produce any documents or materials from 2002 to 2006 pertaining to your agreements of
any kind with Smith & Nephew, including but not limited to copies of all written agreements in
effect during that time period.
RESPONSE:

REQUEST NO. 98:
Please produce any documents or materials from 2007 to 2010 pertaining to your agreements of
any kind with Smith & Nephew, including but not limited to copies of all written agreements in
effect during that time period.
RESPONSE:

REQUEST NO. 99:
Please produce any documents or materials from 2011 to the present pertaining to your
agreements of any kind with Smith & Nephew, including but not limited to all written agreements
in effect during that time period.
RESPONSE:

REQUEST NO. 100:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere outside the U.S. to meet with Smith &
Nephew employees or representatives at Smith & Nephew’s expense from 2004 to 2011.
RESPONSE:
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REQUEST NO. 101:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere outside the U.S. to meet with Smith &
Nephew employees or representatives at Smith & Nephew’s expense from 2012 to the present.
RESPONSE:

REQUEST NO. 102:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere within the U.S. to meet with Smith &
Nephew employees or representatives at Smith & Nephew’s expense from 2004 to 2012.
RESPONSE:

REQUEST NO. 103:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere within the U.S. to meet with Smith &
Nephew employees or representatives at Smith & Nephew’s expense from 2013 to the present.
RESPONSE:

REQUEST NO. 104:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere outside the U.S. to meet with Smith &
Nephew employees or representatives at YOUR expense from 2004 to 2011.
RESPONSE:

REQUEST NO. 105:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere outside the U.S. to meet with Smith &
Nephew employees or representatives at YOUR expense from 2012 to the present.
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RESPONSE:

REQUEST NO. 106:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere within the U.S. to meet with Smith &
Nephew employees or representatives at YOUR expense from 2004 to 2012.
RESPONSE:

REQUEST NO. 107:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere within the U.S. to meet with Smith &
Nephew employees or representatives at YOUR expense from 2013 to the present.
RESPONSE:

V.
May 2006 BHR Approval Order
REQUEST NO. 108:
The May 2006 Approval Order for the Birmingham Hip Resurfacing System that is attached as
Exhibit B states the following:
“[Y]ou have agreed to provide the following data every 6 months for the first two years
and annually thereafter following PMA approval until completion of the post-approval
studies and the submission of a final report: 2. You have agreed to conduct a study to
evaluate the learning curve, training program, and longer-term safety and effectiveness of
the BHR System in the United States. This study will assess the generalization of the
experience from a single physician in the United Kingdom to medical practice in the United
States. Results of this study will be reflected in the labeling.
This study is expected to include 350 patients at up to 8 sites with a minimum of 35
patients per site. Investigational sites recruited to participate in this study will be comprised
of a geographically diverse mix of academic, referral, and/or community based sites. Per
the training program outlined in the PMA, investigators will be recruited from the “Core
Surgeon” group who will initially be trained on the BHR System as well as from a group
of other interested US Surgeons who are subsequently trained by the Core Surgeons.
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Clinical and radiographic data will be assessed at baseline, annually through five (5)
years post-op, and at ten (10) years post-op. Pain, function, and range of motion evaluations
will be performed using the Harris Hip Score assessment method. Radiographs will be
collected to evaluate any radiolucencies, osteolysis, or component position change. In
addition, revision and adverse event data will be collected.
The subjects will be assessed in the interim years of six (6) through nine (9) years postop by use of a “postcard” (mailed, e-mailed, or telephone call) questionnaire follow-up to
assess each subject’s general well-being, and to determine if the study components remain
implanted or are revised.
In addition, to further assess the safety of the BHR system, cobalt and chromium ion
concentration in the blood and renal function data (such as creatinine, GFR, BUN), will be
collected preoperatively and at the 1-, 4-, and 10-year follow-up timepoints.”
With respect to that Approval Order statement, please produce any documents that demonstrate
any involvement YOU or anyone working for YOU had with any of the clinical studies, data
collection, report preparation or submission, assessments, evaluations, questionnaire completion,
patient enrollment, or other events referred to in that section of the Approval Order. (Patient names
or other identifying information may be redacted for privacy.)
RESPONSE:

REQUEST NO. 109:
The May 2006 Approval Order for the Birmingham Hip Resurfacing System that is attached as
Exhibit B states the following:
“[Y]ou have agreed to provide the following data every 6 months for the first two years
and annually thereafter following PMA approval until completion of the post-approval
studies and the submission of a final report: 3. You have agreed to implement a training
program, as outlined in the PMA. The training program includes quarterly investigator
teleconferences or meetings for the first two years of the US study to provide a clinical
update to investigators; to discuss safety issues including adverse events; and to identify
recommendations for improvement of the training program or labeling. If some
investigators cannot attend the conference, you have agreed that these investigators will all
be contacted by telephone or will be sent the “Investigator Feedback Form” so that
individual feedback can be obtained. You have agreed to submit a summary of the minutes
of the quarterly teleconferences/physical meeting/investigator feedback information as part
of the report.”
With respect to that Approval Order statement, please produce any documents that demonstrate
any involvement YOU or anyone working for YOU had with any of the clinical studies, reports,
training programs, teleconferences, meetings, clinical updates, recommendations, telephone calls,
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receipt of “Investigator Feedback Forms,” data collection, preparation or review of minutes of
meetings, or other events referred to in that section of the Approval Order. (Patient names or other
identifying information may be redacted for privacy.)
RESPONSE:

REQUEST NO. 110:
The May 2006 Approval Order for the Birmingham Hip Resurfacing System that is attached as
Exhibit B states the following:
“[Y]ou have agreed to provide the following data every 6 months for the first two years
and annually thereafter following PMA approval until completion of the post-approval
studies and the submission of a final report: . . . 4. You have agreed to provide an analysis
of adverse events and complaints (including MDRs) received regarding the BHR system.
In addition, you agree to use this analysis to provide a justification for modifications to the
training program, post-approval study, labeling, and/or device design. Any modification to
the post-approval study, labeling, and/or device design will be submitted for FDA review
and approval prior to implementation.”
With respect to that Approval Order statement, please produce any documents that demonstrate
any involvement YOU or anyone working for YOU had with any of the clinical studies, data
collection, report preparation or submission, assessments, analyses, “modifications to the training
program, post-approval study, labeling, and/or device design,” evaluations, questionnaire
completion, patient enrollment, or other events referred to in that section of the Approval Order.
(Patient names or other identifying information may be redacted for privacy.)
RESPONSE:

VI.
REGULATION OF HIP IMPLANTS
REQUEST NO. 111:
For each of the Smith & Nephew components shown on Exhibit A, please produce any documents
that YOU contend establishes that the FDA approved, cleared as substantially equivalent to
existing marketed devices under 510(k), or “grandfathered” the use of that component for human
implantation surgery.
RESPONSE:
PLAINTIFF’S FIRST REQUEST FOR PRODUCTION TO PURE PLAY ORTHOPAEDICS

page 27

REQUEST NO. 112:
For each of the Smith & Nephew components shown on Exhibit A that has been removed, recalled,
or withdrawn from the U.S. market, please produce any letters or public notices that YOU received
from Smith & Nephew informing it of such action.
RESPONSE:

REQUEST NO. 113:
Please produce any letters, reports, or other documents that YOU received from anyone at the
FDA regarding Smith & Nephew’s decision to withdraw, recall, or remove from the U.S. market
any of the components identified on Exhibit A.
RESPONSE:

REQUEST NO. 114:
Please produce any documents or written materials that YOU sent to anyone at the FDA from 2005
to 2010 regarding any of the components identified on Exhibit A.
RESPONSE:

REQUEST NO. 115:
Please produce any documents or written materials YOU sent to anyone at the FDA from 2011 to
the present regarding any of the components, products, or devices identified on Exhibit A.
RESPONSE:

REQUEST NO. 116:
Please produce any documents or written materials that YOU received from anyone at the FDA
from 2005 to 2010 regarding any of the components identified on Exhibit A.
RESPONSE:
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REQUEST NO. 117:
Please produce any documents or written materials YOU received from anyone at the FDA from
2011 to the present regarding any of the components identified on Exhibit A.
RESPONSE:

VII.
MISCEALLANEOUS DOCUMENTS AND THINGS.
REQUEST NO. 118:
Any written agreement of any kind that YOU had with Baptist Hospitals of Southeast Texas in
November 2011.
RESPONSE:

REQUEST NO. 119:
Any written agreement of any kind that YOU had with Baptist Hospitals of Southeast Texas
Foundation in November 2011.
RESPONSE:

REQUEST NO. 120:
Please produce any documents related to Smith & Nephew hip implants, including emails, letters,
product brochures, Surgical Techniques, Surgical Technique Addendums, patient package inserts,
or cards of any kind that YOU have ever sent to or received from Chad Cross.
RESPONSE:

REQUEST NO. 121:
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Please produce any documents related to hip implants, including emails, letters, product brochures,
Surgical Techniques, Surgical Technique Addendums, patient package inserts, or cards of any kind
that YOU have ever sent to or received from JB Orthopaedics.
RESPONSE:

REQUEST NO. 122:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from any of the Defendants in this case in connection with large diameter metal on metal
hip total hip arthroplasty implants.
RESPONSE:

REQUEST NO. 123:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from any of the Defendants in this case in connection with Smith & Nephew metal on
metal hip implants.
RESPONSE:

REQUEST NO. 124:
Please produce any documents or materials from 2007 to 2010 pertaining to YOUR agreements of
any kind with Chad Cross, including but not limited to copies of all written agreements in effect
during that time period.
RESPONSE:

REQUEST NO. 125:
Please produce any documents or materials from 2011 to the present pertaining to YOUR
agreements of any kind with Chad Cross, including but not limited to all written agreements in
effect during that time period.
RESPONSE:
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REQUEST NO. 126:
Please produce any documents or materials from 2007 to 2010 pertaining to YOUR agreements of
any kind with JB ORTHOPAEDICS, including but not limited to copies of all written agreements
in effect during that time period.
RESPONSE:

REQUEST NO. 127:
Please produce any documents or materials from 2011 to the present pertaining to YOUR
agreements of any kind with JB ORTHOPAEDICS, including but not limited to all written
agreements in effect during that time period.
RESPONSE:

REQUEST NO. 128:
Please produce any notifications that YOU received in 2012 regarding YOUR duty to preserve
documents and evidence related to the Metal Liner when the Metal Liner was withdrawn or
recalled from the market that year.
RESPONSE:

REQUEST NO. 129:
Please produce any notifications that YOU received at any time from 2013 to the present regarding
YOUR duty to preserve documents and evidence related to the Metal Liner after the Metal Liner
was withdrawn or recalled from the market in 2012.
RESPONSE:

REQUEST NO. 130:
Please produce any notifications YOU received in 2015 regarding YOUR duty to preserve
documents and evidence related to the modular femoral head when the modular femoral head was
withdrawn or recalled from the market that year.
RESPONSE:
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REQUEST NO. 131:
Please produce any notifications that YOU received at any time from 2016 to the present regarding
YOUR duty to preserve documents and evidence related to the modular femoral head after the
modular femoral head was withdrawn or recalled from the market in 2015.
RESPONSE:

Respectfully submitted,
_______/s/__________________
KIP PETROFF
State Bar No. 15851800
Law Office of Kip Petroff
State Bar No. 15851800
10440 N. Central Expressway, Suite 1540
Dallas, TX 75231
Telephone: (972) 294-7530
Email: kpetroff@petroffassociates.com
ATTORNEY FOR PLAINTIFF
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing document has been served on
the above-named Defendant via email by agreement to Mr. Brian Johnson, attorney at law, along
with Petition and citation in accordance with the Texas Rules of Civil Procedure on this the 13 th
day of July, 2018.
________/s/_____________________
KIP PETROFF
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CAUSE NO. D – 0202027
JESSE EUGENE KEMP

§
§
§
§
§
§

Plaintiff,
vs.
PURE PLAY ORTHOPAEDICS;
JB ORTHOPAEDICS; CHAD
CROSS; RONALD E. TALBERT,
M.D.; BEAUMONT BONE &
JOINT INSTITUTE, P.A.; and
BAPTIST HOSPITALS OF

§
§
§
§
§
§

SOUTHEAST TEXAS.

§
§
§

Defendants.

IN THE DISTRICT COURT OF

JEFFERSON COUNTY, TEXAS

136th JUDICIAL DISTRICT COURT

PLAINTIFF JESSE EUGENE KEMP’S FIRST
REQUEST FOR PRODUCTION OF DOCUMENTS
TO DEFENDANT JB ORTHOPAEDICS
TO:

Defendant JB ORTHOPAEDICS.
Pursuant to Texas Rule of Civil Procedure 196, Plaintiff JESSE EUGENE KEMP

requests that YOU produce for inspection and copying the documents and other tangible items
listed below if they are in your actual or constructive possession, custody, or control. Pursuant to
Texas Rule of Civil Procedure 196.2 (a), please produce them at the Law Office of Kip Petroff,
10440 N. Central Expressway, Suite 1540, Dallas, Texas 75231 within fifty one (51) days from
the date on which this Request is served upon YOU.
INSTRUCTIONS.
Defendant is respectfully reminded that Tex. R. Civ. P. 196.2 (b) requires an individual
response “with respect to each item or category of items” requested below, and that Tex. R. Civ.
P. 196.2 (b). Defendant is also requested to produce these documents in the order in which they
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EXHIBIT "S"

are kept in Defendant’s files and to produce attachments, enclosures, and appendices if such exist
along with the original documents in Defendant’s business record files.
These Discovery Requests are to be considered as continuing, and the Defendant is requested
to provide any additional information that the Defendant, or any other person acting on the
Defendant’s behalf, hereafter may obtain which will supplement or otherwise modify any of the
Defendant’s responses. Supplemental responses must be served upon the undersigned reasonably
promptly after receipt of any such information.
DEFINITIONS.
The term “YOU,” YOURS,” or “YOUR” shall mean and refer to JB ORTHOPAEDICS,
Defendant herein.
The term, “Plaintiff’s surgery” or “Plaintiff’s hip implant surgery” shall mean and refer to
Plaintiff’s hip implant surgery on November 16, 2011 as described on the attached Exhibit A.
The person called, “Dr. Ronald Talbert” or “Dr. Talbert” is the surgeon identified on the
attached Exhibit A.
The company called, “Smith & Nephew” is Smith & Nephew, Inc., the only company
listed on the “CHART-STIK LABEL” on the third page of the attached Exhibit A.
The person called, “Chad Cross” in these discovery requests is an individual that YOU
shared a Smith & Nephew commission with related to the Plaintiff’s surgery. The last known
address for Chad Cross is 12104 Toledo Bend Blvd., Orange, Texas 77630.
The entity called, “Pure Play Orthopaedics” or “Pure-Play Orthopaedics” in these
discovery requests is a business that YOU allegedly shared a Smith & Nephew commission with
related to the Plaintiff’s surgery. The last known address for Pure Play Orthopaedics is 3615
Willowbend, Suite # 428, Houston. Texas 77054.
The term, “Smith & Nephew Modular Femoral (Hemi) Head” or “Smith & Nephew
Modular Femoral Head” referred to in this Request for Production is the device called,
“MODULAR FEMORAL HEAD” on the “CHART-STIK LABEL” on the third page of the
attached Exhibit A.
The term, “Smith & Nephew Metal Liner” or “metal liner” referred to in this Request for
Production is the device called, “R3 ACETABULAR LINER CO-CR” on the “CHART-STIK
LABEL” on the third page of the attached Exhibit A.
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The term, “R3 Shell” or “Shell” referred to in this Request for Production is the device
called, “R3 THREE HOLE HEMISPHERICAL STIKTITE COATED SHELL” on the “CHARTSTIK LABEL” on the third page of the attached Exhibit A.
“Jesse Kemp” or “Jesse Eugene Kemp” refers to the Plaintiff in this case.

I.
Jesse Kemp and his Surgery.
REQUEST NO. 1:
Please produce any photographs YOU have or are aware of from the surgery shown on Exhibit A.
RESPONSE:

REQUEST NO. 2:
Please produce any video recordings YOU have or are aware of from the surgery shown on Exhibit
A.
RESPONSE:

REQUEST NO. 3:
Please produce any audio recordings YOU have or are aware of from the surgery shown on Exhibit
A.
RESPONSE:

REQUEST NO. 4:
Please produce any text messages or emails that YOU have or are aware of that were sent during
the surgery shown on Exhibit A.
RESPONSE:

REQUEST NO. 5:
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Please produce any documents in your actual or constructive possession that would show who was
present in the operating room (including nurses, surgeons, and anyone associated with Smith &
Nephew, JB Orthopaedics, Chad Cross, or Pure Play Orthopaedics) during the surgery shown
on Exhibit A.
RESPONSE:

REQUEST NO. 6:
For each of the Smith & Nephew components shown on Exhibit A, please produce any documents
containing warnings, instructions, or other information that YOU or anyone in your office provided
to Dr. Talbert or the Plaintiff.
RESPONSE:

REQUEST NO. 7:
Please produce any documents or correspondence, including emails, relating to Jesse Kemp that
Chad Cross, Pure Play Orthopaedics, or anyone associated with either of them sent to you.
RESPONSE:

REQUEST NO. 8:
Please produce any written communications of any kind pertaining to the Plaintiff’s surgery or the
devices used in that surgery that YOU or anyone in your office sent to or received from anyone
associated with Smith & Nephew.
RESPONSE:

REQUEST NO. 9:
Please produce any documents or correspondence, including emails, that Smith & Nephew or
anyone associated with that company sent to you in connection with Jesse Kemp or his surgery.
RESPONSE:
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REQUEST NO. 10:
For each of the Smith & Nephew components shown on Exhibit A, please produce any written
Surgical Techniques, Surgical Technique Addendums, price charts, product catalogs, or package
inserts containing information for physicians that you have in your actual or constructive
possession.
RESPONSE:

REQUEST NO. 11:
Any written communication between YOU and the Plaintiff.
RESPONSE:

REQUEST NO. 12:
Please produce any emails that you ever sent to or received from Jesse Eugene Kemp.
RESPONSE:

REQUEST NO. 13:
Please produce any letters, cards, or correspondence that you ever sent to or received from Jesse
Kemp in connection with his hip implants.
RESPONSE:

REQUEST NO. 14:
Please produce any document or writing of any kind that would explain or show the total
commission paid to PURE PLAY ORTHOPAEDICS, JB ORTHOPAEDICS, and/or CHAD
CROSS on the Plaintiff’s surgery.
RESPONSE:
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REQUEST NO. 15:
Any document or writing of any kind that would explain or show why PURE PLAY
ORTHOPAEDICS received any portion of the Smith & Nephew commission on the Plaintiff’s
surgery.
RESPONSE:

REQUEST NO. 16:
Any document or writing of any kind that would explain or show how much of the Smith &
Nephew commission PURE PLAY ORTHOPAEDICS received on the Plaintiff’s surgery.
RESPONSE:

REQUEST NO. 17:
Any document or writing of any kind that would explain or show why JB ORTHOPAEDICS
received any portion of the Smith & Nephew commission on the Plaintiff’s surgery.
RESPONSE:

REQUEST NO. 18:
Any document or writing of any kind that would explain or show how much of the Smith &
Nephew commission JB ORTHOPAEDICS received on the Plaintiff’s surgery.
RESPONSE:

REQUEST NO. 19:
Any document or writing of any kind that would explain or show why CHAD CROSS received
any portion of the Smith & Nephew commission on the Plaintiff’s surgery.
RESPONSE:
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REQUEST NO. 20:
Any document or writing of any kind that would explain or show how much of the Smith &
Nephew commission CHAD CROSS received on the Plaintiff’s surgery.
RESPONSE:

REQUEST NO. 21:
Any documents relating to “patient education” or “patient information” about Smith & Nephew
products that YOU or anyone working for you provided to the plaintiff or Dr. Talbert.
RESPONSE:

REQUEST NO. 22:
For each of the Smith & Nephew components shown on Exhibit A, please produce any written
packaging insert specifications or labeling containing written information intended for patients
that YOU have in your actual or constructive possession.
RESPONSE:

REQUEST NO. 23:
Any brochures, pamphlets, FAQs, or similar documents related to hip implants that anyone
associated with Smith & Nephew, Pure-Play Orthopaedics, or Chad Cross provided to you
with the intention of you passing that information on to Dr. Talbert or his patients.
RESPONSE:

REQUEST NO. 24:
Any documents, studies, manuals, treatises, or other materials that YOU relied on before
November 16, 2011 in evaluating the safety or effectiveness of any of the components used in the
surgery shown in Exhibit A.
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RESPONSE:

REQUEST NO. 25:
Please produce any written communications of any kind, including bills, invoices, emails, or letters
pertaining to the Plaintiff’s surgery that YOU or anyone working for you sent to or received from
anyone associated with Baptist Hospitals of Southeast Texas.
RESPONSE:

REQUEST NO. 26:
Please produce any written communications of any kind, including bills, invoices, emails, or letters
pertaining to the Plaintiff’s surgery that YOU or anyone working for you sent to or received from
anyone associated with Baptist Hospitals of Southeast Texas Foundation.
RESPONSE:

REQUEST NO. 27:
Please produce any written communications of any kind, including bills, invoices, emails, or letters
pertaining to the Plaintiff’s surgery that YOU or anyone working for you sent to or received from
anyone associated with the Beaumont Bone & Joint Institute.
RESPONSE:

II.

Dr. Ronald Talbert and the Beaumont Bone & Joint Institute.
REQUEST NO. 28:
Please produce any documents related to Smith & Nephew metal hip implants that YOU have ever
provided to or received from Dr. Ronald Talbert, including emails, letters, product brochures,
Surgical Techniques, Surgical Technique Addendums, package inserts, patient package inserts, or
cards of any kind.
RESPONSE:
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REQUEST NO. 29:
Please produce any documents related to Smith & Nephew metal hip implants that YOU have ever
provided to or received from the Beaumont Bone & Joint Institute, including emails, letters,
product brochures, Surgical Techniques, Surgical Technique Addendums, package inserts, patient
package inserts, or cards of any kind.
RESPONSE:

REQUEST NO. 30:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2005.
RESPONSE:

REQUEST NO. 31:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2006.
RESPONSE:

REQUEST NO. 32:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2007.
RESPONSE:

REQUEST NO. 33:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2008.
RESPONSE:
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REQUEST NO. 34:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2009.
RESPONSE:

REQUEST NO. 35:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2010.
RESPONSE:

REQUEST NO. 36:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2011.
RESPONSE:

REQUEST NO. 37:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2012.
RESPONSE:

REQUEST NO. 38:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2013.

REQUEST NO. 39:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2014.
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RESPONSE:

REQUEST NO. 40:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2015.
RESPONSE:

REQUEST NO. 41:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2016.
RESPONSE:

REQUEST NO. 42:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to Dr. Ronald Talbert at any time in the year 2017.
RESPONSE:

REQUEST NO. 43:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2005.
RESPONSE:

REQUEST NO. 44:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2006.
RESPONSE:
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REQUEST NO. 45:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2007.
RESPONSE:

REQUEST NO. 46:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2008.
RESPONSE:

REQUEST NO. 47:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2009.
RESPONSE:

REQUEST NO. 48:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2010.
RESPONSE:

REQUEST NO. 49:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2011.
RESPONSE:

REQUEST NO. 50:
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Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2012.
RESPONSE:

REQUEST NO. 51:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2013.
RESPONSE:

REQUEST NO. 52:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2014.
RESPONSE:

REQUEST NO. 53:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2015.
RESPONSE:

REQUEST NO. 54:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2016.
RESPONSE:

REQUEST NO. 55:
Any document of any kind, including emails, which would show, refer to, or identify any sales
calls that YOU made to the Beaumont Bone & Joint Institute at any time in the year 2017.
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RESPONSE:

REQUEST NO. 56:
Any written agreement of any kind that YOU had with the Beaumont Bone & Joint Institute on
the date of Plaintiff’s surgery.
RESPONSE:

REQUEST NO. 57:
Any written agreement of any kind that YOU had with Dr. Ronald Talbert on the date of
Plaintiff’s surgery.
RESPONSE:

REQUEST NO. 58:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from Dr. Ronald Talbert in connection with
the use of the R3 metal liner in a total hip arthroplasty at any time from January 1, 2005 to
December 31, 2011.
RESPONSE:

REQUEST NO. 59:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from Dr. Ronald Talbert in connection with
the use of the R3 metal liner in a total hip arthroplasty at any time from January 1, 2012 to the
present.
RESPONSE:
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REQUEST NO. 60:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from Dr. Ronald Talbert in connection with
the Smith & Nephew Modular Femoral Heads at any time from January 1, 2005 to December 31,
2011.
RESPONSE:

REQUEST NO. 61:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from Dr. Ronald Talbert in connection with
the Smith & Nephew Modular Femoral Heads at any time from January 1, 2012 to the present.
RESPONSE:

REQUEST NO. 62:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from the Beaumont Bone & Joint Institute in
connection with the Smith & Nephew Modular Femoral Heads at any time from January 1, 2005
to December 31, 2011.
RESPONSE:

REQUEST NO. 63:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from the Beaumont Bone & Joint Institute in
connection with the Smith & Nephew Modular Femoral Heads at any time from January 1, 2012
to the present.
RESPONSE:

REQUEST NO. 64:
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Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from the Beaumont Bone & Joint Institute in
connection with the Smith & Nephew Metal Liner at any time from January 1, 2006 to
December 31, 2011.
RESPONSE:

REQUEST NO. 65:
Please produce any letters, emails, faxes, or other writings not produced in response to any of the
above requests that YOU provided to or received from the Beaumont Bone & Joint Institute in
connection with the Smith & Nephew Metal Liner at any time from January 1, 2012 to the
present.
RESPONSE:

III.
COMMUNICATIONS WITH SMITH & NEPHEW.
REQUEST NO. 66:
Please produce any documents related to metal hip implants, including but not limited to emails,
letters, product brochures, Surgical Techniques, Surgical Technique Addendums, patient package
inserts, or cards of any kind that YOU or anyone working for YOU ever provided to or received
from Smith & Nephew.
RESPONSE:

REQUEST NO. 67:
Please produce any letters, emails, faxes, or other writings of any kind that YOU or anyone
working for YOU provided to or received from anyone associated with Smith & Nephew in
connection with the Birmingham Hip Resurfacing System or the R3 Metal Liner at any time from
January 1, 2006 to December 31, 2012.
RESPONSE:
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REQUEST NO. 68:
Please produce any letters, emails, faxes, or other writings that YOU or anyone working for YOU
provided to or received from anyone associated with Smith & Nephew in connection with the
Birmingham Hip Resurfacing System or the R3 Metal Liner at any time from January 1, 2013 to
the present.
RESPONSE:

REQUEST NO. 69:
Please produce any letters, emails, faxes, or other writings that YOU or anyone working for YOU
provided to or received from anyone associated with Smith & Nephew from January 1, 2006 to
December 31, 2010 in connection with the configuration of parts shown in Exhibit A.
RESPONSE:

REQUEST NO. 70:
Please produce any letters, emails, faxes, or other writings that YOU or anyone working for YOU
provided to or received from anyone associated with Smith & Nephew from January 1, 2011 to
the present in connection with the configuration of parts shown in Exhibit A.
RESPONSE:

REQUEST NO. 71:
Please produce any letters, emails, faxes, or other writings that YOU or anyone working for YOU
provided to anyone associated with Smith & Nephew in connection with the Smith & Nephew
Modular Femoral Head at any time from January 1, 2006 to December 31, 2012.
RESPONSE:

REQUEST NO. 72:
Please produce any letters, emails, faxes, or other writings of any kind that YOU or anyone
working for YOU provided to anyone associated with Smith & Nephew in connection with the
Smith & Nephew Modular Femoral Head at any time from January 1, 2013 to the present.
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RESPONSE:

REQUEST NO. 73:
Please produce any letters, emails, faxes, or other writings of any kind that YOU or anyone
working for YOU received from anyone associated with Smith & Nephew in connection with the
Smith & Nephew Modular Femoral Head at any time from January 1, 2006 to December 31, 2012.
RESPONSE:

REQUEST NO. 74:
Please produce any letters, emails, faxes, or other writings of any kind that YOU or anyone
working for YOU received from anyone associated with Smith & Nephew in connection with the
Smith & Nephew Modular Femoral Head at any time from January 1, 2013 to the present.
RESPONSE:

REQUEST NO. 75:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Peter Saunders [Petersaunders@hotmail.com or any other email address] in
connection with large diameter metal on metal hip total hip arthroplasty implants.
RESPONSE:

REQUEST NO. 76:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from Peter Saunders [Petersaunders@hotmail.com or any other email address] in
connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO. 77:

PLAINTIFF’S FIRST REQUEST FOR PRODUCTION TO JB ORTHOPAEDICS

PAGE 18

Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from any Smith & Nephew entity in connection with large diameter metal on metal hip
implants.
RESPONSE:

REQUEST NO. 78:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from any Smith & Nephew entity in connection with the R3 metal liner used in this case,
as shown on Exhibit A.
RESPONSE:

REQUEST NO. 79:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from any Smith & Nephew entity in connection with the modular femoral head used in
this case, as shown on Exhibit A.
RESPONSE:

REQUEST NO. 80:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from John Clausen at Smith & Nephew [John.Clausen@smith-nephew.com or any other
email address] in connection with Smith & Nephew metal on metal hip implants.
RESPONSE:

REQUEST NO. 81:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from John Clausen at Smith & Nephew [John.Clausen@smith-nephew.com or any other
email address] in connection with large diameter metal on metal hip total hip arthroplasty implants.
RESPONSE:
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REQUEST NO. 82:
Please produce any documentation describing any training that Smith & Nephew provided to
YOU at any time from the beginning of YOUR association with Smith & Nephew until today.
RESPONSE:

REQUEST NO. 83:
Please produce any documentation in YOUR possession describing the training, if any, that
Smith & Nephew provided to YOU about Smith & Nephew Quality Policy at any time from the
beginning of YOUR association with Smith & Nephew until today.
RESPONSE:

REQUEST NO. 84:
Please produce any documentation in YOUR possession describing Smith & Nephew’s
evaluation of YOU at any time.
RESPONSE:

REQUEST NO. 85:
Please produce any documents or written materials that Smith & Nephew sent to YOU about
YOUR job or any “standards” YOU failed to meet or any “standards” YOU exceeded.
RESPONSE:

REQUEST NO. 86:
Please produce any Business Plan that YOU submitted to Smith & Nephew at any time from 2002
to 2007.
RESPONSE:

REQUEST NO. 87:
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Please produce any Business Plan that YOU submitted to Smith & Nephew at any time from 2008
to 2013.
RESPONSE:

REQUEST NO. 88:
Please produce any Business Plan that YOU submitted to Smith & Nephew at any time from 2014
to the present.
RESPONSE:

REQUEST NO. 89:
Please produce any Quarterly Update Reports that YOU submitted to Smith & Nephew at any time
from 2002 to 2007.
RESPONSE:

REQUEST NO. 90:
Please produce any Quarterly Update Reports that YOU submitted to Smith & Nephew at any time
from 2008 to 2013.
RESPONSE:

REQUEST NO. 91:
Please produce any Quarterly Update Reports that YOU submitted to Smith & Nephew at any time
from 2014 to the present.
RESPONSE:

IV.

RELATIONSHIP WITH SMITH & NEPHEW
PLAINTIFF’S FIRST REQUEST FOR PRODUCTION TO JB ORTHOPAEDICS

PAGE 21

REQUEST NO. 92:
Any letters, faxes, notes, emails, invoices, or other written materials that YOU or anyone working
for YOU sent to anyone at Smith & Nephew regarding payments or money Smith & Nephew
owed to YOU.
RESPONSE:

REQUEST NO. 93:
Any letters, faxes, notes, emails, invoices, or other written materials that anyone on your behalf
sent to anyone at Smith & Nephew regarding payments or money Smith & Nephew owed to
YOU.
RESPONSE:

REQUEST NO. 94:
Any letters, faxes, notes, emails, invoices, or other written materials that YOU received from
anyone at Smith & Nephew regarding payments or money Smith & Nephew owed to YOU.
RESPONSE:

REQUEST NO. 95:
Any letters, faxes, notes, emails, invoices, or other written materials that anyone on your behalf
received from anyone at Smith & Nephew regarding payments or money Smith & Nephew owed
to YOU.
RESPONSE:

REQUEST NO. 96:
Any documents pertaining to YOUR involvement in any clinical studies involving hip implants of
Smith & Nephew or for any company associated with Smith & Nephew.
RESPONSE:
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REQUEST NO. 97:
Please produce any documents or materials from 2002 to 2006 pertaining to your agreements of
any kind with Smith & Nephew, including but not limited to copies of all written agreements in
effect during that time period.
RESPONSE:

REQUEST NO. 98:
Please produce any documents or materials from 2007 to 2010 pertaining to your agreements of
any kind with Smith & Nephew, including but not limited to copies of all written agreements in
effect during that time period.
RESPONSE:

REQUEST NO. 99:
Please produce any documents or materials from 2011 to the present pertaining to your
agreements of any kind with Smith & Nephew, including but not limited to all written agreements
in effect during that time period.
RESPONSE:

REQUEST NO. 100:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere outside the U.S. to meet with Smith &
Nephew employees or representatives at Smith & Nephew’s expense from 2004 to 2011.
RESPONSE:

REQUEST NO. 101:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere outside the U.S. to meet with Smith &
Nephew employees or representatives at Smith & Nephew’s expense from 2012 to the present.
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RESPONSE:

REQUEST NO. 102:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere within the U.S. to meet with Smith &
Nephew employees or representatives at Smith & Nephew’s expense from 2004 to 2012.
RESPONSE:

REQUEST NO. 103:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere within the U.S. to meet with Smith &
Nephew employees or representatives at Smith & Nephew’s expense from 2013 to the present.
RESPONSE:

REQUEST NO. 104:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere outside the U.S. to meet with Smith &
Nephew employees or representatives at YOUR expense from 2004 to 2011.
RESPONSE:

REQUEST NO. 105:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere outside the U.S. to meet with Smith &
Nephew employees or representatives at YOUR expense from 2012 to the present.
RESPONSE:

REQUEST NO. 106:
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Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere within the U.S. to meet with Smith &
Nephew employees or representatives at YOUR expense from 2004 to 2012.
RESPONSE:

REQUEST NO. 107:
Please produce any documents or materials that would document, show, or refer to any dates that
YOU or anyone working for YOU travelled anywhere within the U.S. to meet with Smith &
Nephew employees or representatives at YOUR expense from 2013 to the present.
RESPONSE:

V.
May 2006 BHR Approval Order
REQUEST NO. 108:
The May 2006 Approval Order for the Birmingham Hip Resurfacing System that is attached as
Exhibit B states the following:
“[Y]ou have agreed to provide the following data every 6 months for the first two years
and annually thereafter following PMA approval until completion of the post-approval
studies and the submission of a final report: 2. You have agreed to conduct a study to
evaluate the learning curve, training program, and longer-term safety and effectiveness of
the BHR System in the United States. This study will assess the generalization of the
experience from a single physician in the United Kingdom to medical practice in the United
States. Results of this study will be reflected in the labeling.
This study is expected to include 350 patients at up to 8 sites with a minimum of 35
patients per site. Investigational sites recruited to participate in this study will be comprised
of a geographically diverse mix of academic, referral, and/or community based sites. Per
the training program outlined in the PMA, investigators will be recruited from the “Core
Surgeon” group who will initially be trained on the BHR System as well as from a group
of other interested US Surgeons who are subsequently trained by the Core Surgeons.
Clinical and radiographic data will be assessed at baseline, annually through five (5)
years post-op, and at ten (10) years post-op. Pain, function, and range of motion evaluations
will be performed using the Harris Hip Score assessment method. Radiographs will be
collected to evaluate any radiolucencies, osteolysis, or component position change. In
addition, revision and adverse event data will be collected.
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The subjects will be assessed in the interim years of six (6) through nine (9) years postop by use of a “postcard” (mailed, e-mailed, or telephone call) questionnaire follow-up to
assess each subject’s general well-being, and to determine if the study components remain
implanted or are revised.
In addition, to further assess the safety of the BHR system, cobalt and chromium ion
concentration in the blood and renal function data (such as creatinine, GFR, BUN), will be
collected preoperatively and at the 1-, 4-, and 10-year follow-up timepoints.”
With respect to that Approval Order statement, please produce any documents that demonstrate
any involvement YOU or anyone working for YOU had with any of the clinical studies, data
collection, report preparation or submission, assessments, evaluations, questionnaire completion,
patient enrollment, or other events referred to in that section of the Approval Order. (Patient names
or other identifying information may be redacted for privacy.)
RESPONSE:

REQUEST NO. 109:
The May 2006 Approval Order for the Birmingham Hip Resurfacing System that is attached as
Exhibit B states the following:
“[Y]ou have agreed to provide the following data every 6 months for the first two years
and annually thereafter following PMA approval until completion of the post-approval
studies and the submission of a final report: 3. You have agreed to implement a training
program, as outlined in the PMA. The training program includes quarterly investigator
teleconferences or meetings for the first two years of the US study to provide a clinical
update to investigators; to discuss safety issues including adverse events; and to identify
recommendations for improvement of the training program or labeling. If some
investigators cannot attend the conference, you have agreed that these investigators will all
be contacted by telephone or will be sent the “Investigator Feedback Form” so that
individual feedback can be obtained. You have agreed to submit a summary of the minutes
of the quarterly teleconferences/physical meeting/investigator feedback information as part
of the report.”
With respect to that Approval Order statement, please produce any documents that demonstrate
any involvement YOU or anyone working for YOU had with any of the clinical studies, reports,
training programs, teleconferences, meetings, clinical updates, recommendations, telephone calls,
receipt of “Investigator Feedback Forms,” data collection, preparation or review of minutes of
meetings, or other events referred to in that section of the Approval Order. (Patient names or other
identifying information may be redacted for privacy.)
RESPONSE:
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REQUEST NO. 110:
The May 2006 Approval Order for the Birmingham Hip Resurfacing System that is attached as
Exhibit B states the following:
“[Y]ou have agreed to provide the following data every 6 months for the first two years
and annually thereafter following PMA approval until completion of the post-approval
studies and the submission of a final report: . . . 4. You have agreed to provide an analysis
of adverse events and complaints (including MDRs) received regarding the BHR system.
In addition, you agree to use this analysis to provide a justification for modifications to the
training program, post-approval study, labeling, and/or device design. Any modification to
the post-approval study, labeling, and/or device design will be submitted for FDA review
and approval prior to implementation.”
With respect to that Approval Order statement, please produce any documents that demonstrate
any involvement YOU or anyone working for YOU had with any of the clinical studies, data
collection, report preparation or submission, assessments, analyses, “modifications to the training
program, post-approval study, labeling, and/or device design,” evaluations, questionnaire
completion, patient enrollment, or other events referred to in that section of the Approval Order.
(Patient names or other identifying information may be redacted for privacy.)
RESPONSE:

VI.
REGULATION OF HIP IMPLANTS
REQUEST NO. 111:
For each of the Smith & Nephew components shown on Exhibit A, please produce any documents
that YOU contend establishes that the FDA approved, cleared as substantially equivalent to
existing marketed devices under 510(k), or “grandfathered” the use of that component for human
implantation surgery.
RESPONSE:

REQUEST NO. 112:
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For each of the Smith & Nephew components shown on Exhibit A that has been removed, recalled,
or withdrawn from the U.S. market, please produce any letters or public notices that YOU received
from Smith & Nephew informing it of such action.
RESPONSE:

REQUEST NO. 113:
Please produce any letters, reports, or other documents that YOU received from anyone at the
FDA regarding Smith & Nephew’s decision to withdraw, recall, or remove from the U.S. market
any of the components identified on Exhibit A.
RESPONSE:

REQUEST NO. 114:
Please produce any documents or written materials that YOU sent to anyone at the FDA from 2005
to 2010 regarding any of the components identified on Exhibit A.
RESPONSE:

REQUEST NO. 115:
Please produce any documents or written materials YOU sent to anyone at the FDA from 2011 to
the present regarding any of the components, products, or devices identified on Exhibit A.
RESPONSE:

REQUEST NO. 116:
Please produce any documents or written materials that YOU received from anyone at the FDA
from 2005 to 2010 regarding any of the components identified on Exhibit A.
RESPONSE:

REQUEST NO. 117:
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Please produce any documents or written materials YOU received from anyone at the FDA from
2011 to the present regarding any of the components identified on Exhibit A.
RESPONSE:

VII.
MISCEALLANEOUS DOCUMENTS AND THINGS.
REQUEST NO. 118:
Any written agreement of any kind that YOU had with Baptist Hospitals of Southeast Texas in
November 2011.
RESPONSE:

REQUEST NO. 119:
Any written agreement of any kind that YOU had with Baptist Hospitals of Southeast Texas
Foundation in November 2011.
RESPONSE:

REQUEST NO. 120:
Please produce any documents related to Smith & Nephew hip implants, including emails, letters,
product brochures, Surgical Techniques, Surgical Technique Addendums, patient package inserts,
or cards of any kind that YOU have ever sent to or received from Chad Cross.
RESPONSE:

REQUEST NO. 121:
Please produce any documents related to hip implants, including emails, letters, product brochures,
Surgical Techniques, Surgical Technique Addendums, patient package inserts, or cards of any kind
that YOU have ever sent to or received from Pure Play Orthopaedics.
RESPONSE:
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REQUEST NO. 122:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from any of the Defendants in this case in connection with large diameter metal on metal
hip total hip arthroplasty implants.
RESPONSE:

REQUEST NO. 123:
Please produce any documents or correspondence, including emails, that YOU ever sent to or
received from any of the Defendants in this case in connection with Smith & Nephew metal on
metal hip implants.
RESPONSE:

REQUEST NO. 124:
Please produce any documents or materials from 2007 to 2010 pertaining to YOUR agreements of
any kind with Chad Cross, including but not limited to copies of all written agreements in effect
during that time period.
RESPONSE:

REQUEST NO. 125:
Please produce any documents or materials from 2011 to the present pertaining to YOUR
agreements of any kind with Chad Cross, including but not limited to all written agreements in
effect during that time period.
RESPONSE:

REQUEST NO. 126:
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Please produce any documents or materials from 2007 to 2010 pertaining to YOUR agreements of
any kind with Pure Play Orthopaedics, including but not limited to copies of all written
agreements in effect during that time period.
RESPONSE:

REQUEST NO. 127:
Please produce any documents or materials from 2011 to the present pertaining to YOUR
agreements of any kind with Pure Play Orthopaedics, including but not limited to all written
agreements in effect during that time period.
RESPONSE:

REQUEST NO. 128:
Please produce any notifications that YOU received in 2012 regarding YOUR duty to preserve
documents and evidence related to the Metal Liner when the Metal Liner was withdrawn or
recalled from the market that year.
RESPONSE:

REQUEST NO. 129:
Please produce any notifications that YOU received at any time from 2013 to the present regarding
YOUR duty to preserve documents and evidence related to the Metal Liner after the Metal Liner
was withdrawn or recalled from the market in 2012.
RESPONSE:

REQUEST NO. 130:
Please produce any notifications YOU received in 2015 regarding YOUR duty to preserve
documents and evidence related to the modular femoral head when the modular femoral head was
withdrawn or recalled from the market that year.
RESPONSE:
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REQUEST NO. 131:
Please produce any notifications that YOU received at any time from 2016 to the present regarding
YOUR duty to preserve documents and evidence related to the modular femoral head after the
modular femoral head was withdrawn or recalled from the market in 2015.
RESPONSE:

Respectfully submitted,
_______/s/__________________
KIP PETROFF
State Bar No. 15851800
Law Office of Kip Petroff
State Bar No. 15851800
10440 N. Central Expressway, Suite 1540
Dallas, TX 75231
Telephone: (972) 294-7530
Email: kpetroff@petroffassociates.com
ATTORNEY FOR PLAINTIFF
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing written discovery requests was
sent via email to Ms. Kealy Sehic, attorney at law, on the 16 th day of July, 2018. Ms. Sehic has
agreed to accept service of these discovery requests along with the Petition in this case on behalf
of her client, JB Orthopaedics.
.
________/s/_____________________
KIP PETROFF
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EXHIBIT "T"

CAUSE NO. D-202027
JESSE EUGENE KEMP,
Plaintiff,
vs.
PURE PLAY ORTHOPAEDICS; JB
ORTHOPAEDICS; CHAD CROSS;
RONALD E. TALBERT, M.D.;
BEAUMONT BONE & JOINT
INSTITUTE, P.A.; BAPTIST HOSPITALS
OF SOUTHEAST TEXAS; SMITH &
NEPHEW, CONSOLIDATED, INC.;
SMITH & NEPHEW, INC. MICHAEL
TAYLOR, and; JB ORTHOPEDIC
APPLIANCES, LLC.
Defendants.

§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§

IN THE DISTRICT COURT OF

JEFFERSON COUNTY, TEXAS

136th JUDICIAL DISTRICT

PLAINTIFF JESSE EUGENE KEMP’S FIRST REQUEST FOR PRODUCTION TO
DEFENDANT SMITH & NEPHEW CONSOLIDATED, INC.
TO: DEFENDANT SMITH & NEPHEW CONSOLIDATED, INC., through its registered
agent for service of process, CT Corporation System, 1999 Bryan Street, Suite # 900, Dallas,
Texas 75201-3136.
The following discovery requests are served pursuant to the Texas Rules of Civil
Procedure and are to be in answered in accordance with such Rules separately and fully within
fifty days of receipt hereof.
Defendant is requested to produce the documents, tangible things, videos, DVDs, recordings,
and other data compilations that are in the Defendant’s actual or constructive possession, custody, or
control for inspection or photocopying no later than the first business day after the expiration of
fifty (50) days after the date you receive this document, at the offices of Kip Petroff, 10440 N.
Central Expressway, Suite 1540, Dallas, Texas 75231. Plaintiff does not seek personal information
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EXHIBIT "U"

about the patients who have suffered injuries from or made complaints about YOUR products, and
YOU may redact information that would identify the patients involved.
These Discovery Requests are to be considered as continuing, and the Defendant is requested
to provide any additional information that the Defendant, or any other person acting on the
Defendant’s behalf, hereafter may obtain which will augment or otherwise modify any of the
Defendant’s responses. Supplemental responses must be served upon the undersigned reasonably
promptly after receipt of any such information.
Defendant is hereby notified that it will be considered adequate production of documents if
Defendant identifies responsive documents by providing their Bates numbers from the previous
productions of documents in this case.
The numbered “Sections” below are for the convenience of counsel and the Court, if
necessary, and should not be considered a descriptive part of the Discovery Requests that follow that
heading.
Definitions
The following definitions apply to the Document Requests below:
A. “YOU”, “YOURS”, and “YOUR” shall mean the specific party to whom these Discovery
Requests are directed, as well as any agents, affiliates, subsidiaries, or parent companies.
B. The term “Plaintiff’s first hip implant surgery” shall mean and refer to the surgery and
medical device components described on the attached Exhibit A, consisting of three pages of
Plaintiff’s medical records from Baptist Hospitals of Southeast Texas, Beaumont, dated
November 16, 2011.
C. The term, “DEFENDANT” shall mean the specific party to whom these Discovery Requests
are directed, as well as any agents, affiliates, subsidiaries, or parent companies.
D. The term, “the products in question” or “the device components” shall mean and refer to
both the combination of parts for the first surgeries, as shown on Exhibit A, and each of those
specific components separately.
E. The term, “the Metal Liner” or “R3 Metal Liner” shall mean and refer to the “R3
Acetabular Liner” used in the surgery as shown on the third page of Exhibit A.
F. The term, “Modular Femoral (Hemi) Head” shall mean and refer to the device called that
on the third page of Exhibit A.
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G. The term, “R3 Shell” shall mean and refer to the “R3 THREE HOLE HEMISPHERICAL
STIKTITE COATED SHELL” used in the surgery shown on the third page of Exhibit A.
H. The term, “Hemi Head” or “Modular Femoral (Hemi) Head” shall mean and refer to the
device called that on the third page of Exhibit A, which was cleared by 510(k) K062408.
Documents Requested
Section 1: General
1. Please produce all articles of incorporation, bylaws, or other corporate formation documents
for Smith & Nephew Consolidated, Inc.
RESPONSE:
2. Please produce all documents that identify YOUR predecessor company, if any.
RESPONSE:
3. Please produce all documents that identify what responsibilities and liabilities YOU have
assumed, if any, from your predecessor company.
RESPONSE:
4. Please produce all documents which memorialize or explain the corporate relationship,
ownership, or control that currently exists between YOU and Smith & Nephew, Inc.
RESPONSE:
5. Please produce all documents which memorialize or explain the corporate relationship,
ownership, or control that currently exists between YOU and Smith & Nephew plc.
RESPONSE:
6. Please produce all documents which memorialize or explain the corporate relationship,
ownership, or control that currently exists between YOU and Smith & Nephew Orthopaedics,
Ltd.
RESPONSE:
7. Please produce all documents which describe any employment, agency, or other formal or
informal relationship that currently exists between YOU and Tim Band.
RESPONSE:
8. Please produce all documents which describe any employment, agency, or other formal or
informal relationship that currently exists between YOU and Derek McMinn M.D. F.R.C.S.
RESPONSE:
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9. Please produce all documents which describe any employment, agency, or other formal or
informal relationship that currently exists between YOU and Ronald Talbert, M.D.
RESPONSE:
10. Please produce all documents which describe any employment, agency, or other formal or
informal relationship that currently exists between YOU and Beaumont Bone & Joint Institute,
P.A.
RESPONSE:
11. Please produce all documents which describe any employment, agency, or other formal or
informal relationship that currently exists between YOU and Michael Taylor.
RESPONSE:
12. Please produce all documents which describe any employment, agency, or other formal or
informal relationship that currently exists between YOU and Chad Cross.
RESPONSE:
13. Please produce all documents which memorialize the corporate relationship, ownership, or
control that existed between YOU and Smith & Nephew, Inc. in November 2011.
RESPONSE:
14. Please produce all documents which memorialize the corporate relationship, ownership, or
control that existed between YOU and Smith & Nephew plc in November 2011.
RESPONSE:
15. Please produce all documents which memorialize the corporate relationship, ownership, or
control that existed between YOU and Smith & Nephew Orthopaedics, Ltd. in November
2011.
RESPONSE:
16. Please produce all documents which describe any employment, agency, or other formal or
informal relationship that existed between YOU and Tim Band in November 2011.
RESPONSE:
17. Please produce all documents which describe any employment, agency, or other formal or
informal relationship that existed between YOU and Derek McMinn M.D. F.R.C.S. in
November 2011.
RESPONSE:
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18. Please produce all documents which describe any employment, agency, or other formal or
informal relationship that existed between YOU and Ronald Talbert, M.D. in November 2011.
RESPONSE:
19. Please produce all documents which describe any employment, agency, or other formal or
informal relationship that existed between YOU and Beaumont Bone & Joint Institute, P.A. in
November 2011.
RESPONSE:
20. Please produce all documents which describe any employment, agency, or other formal or
informal relationship that existed between YOU and Michael Taylor in November 2011.
RESPONSE:
21. Please produce all documents which describe any employment, agency, or other formal or
informal relationship that existed between YOU and Chad Cross in November 2011.
RESPONSE:
22. Please produce all documents which describe any employment, agency, or other formal or
informal relationship that existed between YOU and Pure Play Orthopaedics in November
2011.
RESPONSE:
23. Please produce all documents which describe any employment, agency, or other formal or
informal relationship that existed between YOU and JB Orthopedics in November 2011.
RESPONSE:
Section 2: Correspondence.
24. Please produce all communications between YOU or YOUR agents, employees, or
representatives and Smith & Nephew, plc or its agents, employees or representatives about any
of the products in question from 2006 to 2011.
RESPONSE:
25. Please produce all documents which are referenced, attached, discussed, or otherwise part of
any documents produced in response to the prior request.
RESPONSE:
26. Please produce all communications between YOU or YOUR agents, employees, or
representatives and Smith & Nephew, plc or its agents, employees or representatives about the
Birmingham Hip Modular Head from 2006 to 2011.
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RESPONSE:
27. Please produce all documents which are referenced, attached, discussed, or otherwise part of
any documents produced in response to the prior request.
RESPONSE:
28. Please produce all communications between YOU or YOUR agents, employees, or
representatives and Smith & Nephew, plc or its agents, employees or representatives about any
of the products in question from 2012 to the present.
RESPONSE:
29. Please produce all documents which are referenced, attached, discussed, or otherwise part of
any documents produced in response to the prior request.
RESPONSE:
30. Please produce all communications between YOU or YOUR agents, employees, or
representatives and Smith & Nephew, plc or its agents, employees or representatives about the
Birmingham Hip Modular Head from 2012 to the present.
RESPONSE:
31. Please produce all documents which are referenced, attached, discussed, or otherwise part of
any documents produced in response to the prior request.
RESPONSE:
32. Please produce all communications between YOU or YOUR agents, employees, or
representatives and Smith & Nephew, Inc. or its agents, employees or representatives about
any of the products in question from 2006 to 2011.
RESPONSE:
33. Please produce all documents which are referenced, attached, discussed, or otherwise part of
any documents produced in response to the prior request.
RESPONSE:
34. Please produce all communications between YOU or YOUR agents, employees, or
representatives and Smith & Nephew, Inc. or its agents, employees or representatives about
the Birmingham Hip Modular Head from 2006 to 2011.
RESPONSE:
35. Please produce all documents which are referenced, attached, discussed, or otherwise part of
any documents produced in response to the prior request.
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RESPONSE:
36. Please produce all communications between YOU or YOUR agents, employees, or
representatives and Smith & Nephew, Inc. or its agents, employees or representatives about
any of the products in question from 2012 to the present.
RESPONSE:
37. Please produce all documents which are referenced, attached, discussed, or otherwise part of
any documents produced in response to the prior request.
RESPONSE:
38. Please produce all communications between YOU or YOUR agents, employees, or
representatives and Smith & Nephew, Inc. or its agents, employees or representatives about
the Birmingham Hip Modular Head from 2012 to the present.
RESPONSE:
39. Please produce all documents which are referenced, attached, discussed, or otherwise part of
any documents produced in response to the prior request.
RESPONSE:
40. Please produce all communications between YOU or YOUR agents, employees, or
representatives and the U.S. Food and Drug Administration about any of the products in
question from 2006 to 2011.
RESPONSE:
41. Please produce all documents which are referenced, attached, discussed, or otherwise part of
any documents produced in response to the prior request.
RESPONSE:
42. Please produce all communications between YOU or YOUR agents, employees, or
representatives and the U.S. Food and Drug Administration about the Birmingham Hip
Modular Head from 2006 to 2011.
RESPONSE:
43. Please produce all documents which are referenced, attached, discussed, or otherwise part of
any documents produced in response to the prior request.
RESPONSE:
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44. Please produce all communications between YOU or YOUR agents, employees, or
representatives and the U.S. Food and Drug Administration about any of the products in
question from 2012 to the present.
RESPONSE:
45. Please produce all documents which are referenced, attached, discussed, or otherwise part of
any documents produced in response to the prior request.
RESPONSE:
46. Please produce all communications between YOU or YOUR agents, employees, or
representatives and the U.S. Food and Drug Administration about the Birmingham Hip
Modular Head from 2012 to the present.
RESPONSE:
47. Please produce all documents which are referenced, attached, discussed, or otherwise part of
any documents produced in response to the prior request.
RESPONSE:

Respectfully submitted,
/s/_________________
KIP A. PETROFF
State Bar No. 15851800
10440 N. Central Expy, Suite 1540
Dallas, TX 75231
Telephone: (972) 294-7530
Email:
kpetroff@petroffassociates.com
ATTORNEY FOR PLAINTIFF

Certificate of Service
The undersigned certifies that on October 19, 2018, a true and correct copy of the
foregoing was served on the Defendants as follows:
Defendants Smith & Nephew, Inc. and Smith & Nephew Consolidated, Inc.: I hand
delivered these discovery requests to Blaze Process Service at 3801 14th St, #1301, Plano, TX
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75074 with directions to promptly hand deliver them along with the Plaintiff’s First Amended
Petition and citation to these Defendants’ registered agent for service of process, CT Corporation
System at 1999 Bryan Street, Suite # 900, Dallas, Texas 75201-3136.
Defendants Pure Play Orthopaedics, Pure Play Orthopaedics Sales, Inc., Chad Cross,
JB Orthopedic Appliances, LLC, Mr. Michael Taylor, and J.B. Orthopaedics. I served these
by email only to their attorneys: Mr. Brian P. Johnson and Ms. Kealy C. Sehic.
Defendants Ronald Talbert, M.D. and Beaumont Bone & Joint Institute. I served these
by email only to their attorneys: Mr. David Criss and Ms. Alexandra Sallade.
Defendant Baptist Hospitals of Southeast Texas. I served these by email only to its
attorneys: Mr. Curry L. Cooksey and Anton Stewart.

____________/s/_____________
Kip A. Petroff
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CAUSE NO. D-202027
JESSE EUGENE KEMP,
Plaintiff,
vs.
PURE PLAY ORTHOPAEDICS; JB
ORTHOPAEDICS; CHAD CROSS;
RONALD E. TALBERT, M.D.;
BEAUMONT BONE & JOINT
INSTITUTE, P.A.; BAPTIST HOSPITALS
OF SOUTHEAST TEXAS; SMITH &
NEPHEW, CONSOLIDATED, INC.;
SMITH & NEPHEW, INC.; MICHAEL
TAYLOR; JB ORTHOPEDIC
APPLIANCES, LLC.; and PURE PLAY
ORTHOPAEDICS SALES, INC.
Defendants.

§
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§
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IN THE DISTRICT COURT OF

JEFFERSON COUNTY, TEXAS

136th JUDICIAL DISTRICT

PLAINTIFF JESSE EUGENE KEMP’S SECOND REQUEST FOR PRODUCTION OF
DOCUMENTS TO DEFENDANT JB ORTHOPAEDICS / JB ORTHOPEDIC
APPLIANCES, LLC
TO:

Defendant JB ORTHOPAEDICS / JB ORTHOPEDIC APPLIANCES, LLC, through
its attorney of record, Mr. Brian Johnson.
Pursuant to Texas Rule of Civil Procedure 196, Plaintiff JESSE EUGENE KEMP

requests that YOU produce for inspection and copying the documents and other tangible items
listed below if they are in your actual or constructive possession, custody, or control. Pursuant to
Texas Rule of Civil Procedure 196.2(a), please produce them at the Law Office of Kip Petroff, 10440
N. Central Expressway, Suite 1540, Dallas, Texas 75231 within thirty (30) days from the date on
which this Request is served upon YOU.
INSTRUCTIONS
Defendant is requested to produce these documents in searchable .pdf format and with
underlying metadata (unless production as a .pdf file would not be reasonably usable) as well as

PLAINTIFF’S SECOND REQUEST FOR PRODUCTION TO DEFENDANT
JB ORTHOPAEDICS / JB ORTHOPEDIC APPLIANCES, LLC

PAGE 1

EXHIBIT "V"

in the order in which they are kept in Defendant’s files or in an order in which they correspond
with the individual categories in the following requests. Defendant is also requested to produce
attachments, enclosures, and appendices if such exist along with the original documents in
Defendant’s business record files. The association between an attachment and the document it is
attached to in the ordinary course of business should be preserved. For all written communications,
please produce all preceding and succeeding communications. A request for documents or other
tangible things includes all electronically stored information and similar electronic or magnetic
data, including deleted items.
Defendant is respectfully reminded that Tex. R. Civ. P. 196.2(b) requires an individual
response “with respect to each item or category of items” requested below. Pursuant to Tex. R.
Civ. P. 196.3(c), Defendant is requested to produce these documents in the order in which they are
kept in Defendant’s files or organize them and label them to correspond with the individual
categories in the following requests. Defendant is requested to produce the documents, tangible
things, videos, DVDs, recordings, and other data compilations that are in the Defendant’s actual or
constructive possession, custody, or control for inspection or photocopying no later than the first
business day after the expiration of thirty days after the date you receive this document. Plaintiff
does not seek sensitive personally identifiable information about other patients who have suffered
injuries from or made complaints about YOUR products, and YOU may redact sensitive personally
identifiable information that would identify those patients.
Defendant is requested to state objections and assert privileges as required and, as
appropriate, state that: (1) production, inspection, or other requested action will be permitted as
requested; (2) the requested items are being served on the requesting party with the response; (3)
production, inspection, or other requested action will take place at a specified time and place, if
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the responding party is objecting to the time and place of production; or (4) no items have been
identified—after a diligent search—that are responsive to the request. TEX. R. CIV. P. 196.2(b). If
Defendant objects, Defendant is requested to state “the extent to which the party is refusing to
comply with the request.” TEX. R. CIV. P. 193.2(b).
These discovery requests are to be considered as continuing, and the Defendants are requested
to provide any additional information that the Defendants, or any other person acting on the
Defendants’ behalf, hereafter may obtain which will augment or otherwise modify any of the
Defendants’ responses. Supplemental responses must be served upon the undersigned reasonably
promptly after receipt of any such information.
The numbered “Sections” below are for the convenience of counsel and the Court, if
necessary, and should not be considered a descriptive part of the Discovery Requests that follow that
heading.
DEFINITIONS
A.

“30 patient IDE BHR Study” shall mean the clinical study that Pure Play and
Smith & Nephew worked on that was sometimes called, “30 pt IDE BHR Study”.
See Kirby-0041516 to Kirby-0041518.

B.

“Bonus plan” shall have the same meaning that term has when used in “Exhibit B,
Commission Schedule”, page 15 pf 15. See JBOrtho_Kemp-0000011.

C.

“Catalogues” shall mean any document called that on JBOrtho_Kemp-0000024.

D.

“DEFENDANT” shall mean JB Orthopaedics and JB Orthopedic Appliances,
LLC, as well as any agents, affiliates, subsidiaries, or parent companies of those
entities.

E.

“Device Components” shall mean and refer to the combination of parts used in
plaintiff’s surgery as shown on Exhibit A.

F.

“DOCUMENT(S)” means all handwritten, printed, photo-stat, recorded, written,
graphic, photographic, magnetic, or electronic matter (including, without
limitation, audio and/or video recordings, electronic mail and material for computer
use), including all original and duplicates, as defined in the Texas Code of Civil
Procedure and includes the original or a copy of handwriting, typewriting, printing
and every other means of recording upon any tangible thing and form of
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communicating or representation including computer hard disks, letters, words,
pictures, sounds, or symbols or combinations of them.
G.

“Literature” or “descriptive literature” shall mean any document called that on
JBOrtho_Kemp-0000024 or JBOrtho_Kemp-0000026.

H.

“Net sales price” shall mean the amount credited to Sales Representatives’ account
as described on JBOrtho_Kemp-0000025.

I.

“Notice of Product price modification” shall mean any written information fitting
that definition as that term is used on JBOrtho_Kemp-0000024.

J.

“Plaintiff’s first hip implant surgery” shall mean the November 16, 2011 surgery
that is described in the medical record that is attached hereto as Exhibit A.

K.

“Plaintiff’s second hip implant surgery” shall mean the October 20, 2016
surgery that is described in the medical record that is attached hereto as Exhibit B.

L.

“Product samples” shall mean anything called that as described on
JBOrtho_Kemp-0000026.

M.

“Promotional materials” shall mean any document called that on JBOrtho_Kemp0000024.

N.

“Pure Play Business Plan” shall mean the document called “Pure Play Business
Plan 2008” and any document similar to the “Pure Play Business Plan 2008” that
was produced in the Hutchens case and marked, “Hutchens(SN)-0047242” to
“Hutchens(SN)-0047268.”

O.

“Sales policies and procedure manuals” shall have the same meaning that term
has when used in Attachment A, paragraph 7 (PurePlay_Kemp-0000044) to the
July 2011 Territory Manager Buy-Out Agreement that is marked PurePlay_Kemp0000036.

P.

“Sales, Marketing, and Promotional Practices Policy for Smith & Nephew
Companies in the United States” shall mean the document called that on
JBOrtho_Kemp-0000015.

Q.

“Smith & Nephew published price lists” shall mean the document called that on
JBOrtho_Kemp-0000013.

R.

“Smith & Nephew” shall mean and refer to Smith & Nephew, Inc., Smith & Nephew
plc, and Smith & Nephew Orthopaedics, Ltd., as well as any employee, agent,
affiliate, parent company, or subsidiary of those companies.

S.

“Territory Sales Agreement” shall have the same meaning that term has when
used in Attachment A, paragraph 3 (PurePlay_Kemp-0000044) to the July 2011
Territory Manager Buy-Out Agreement that is marked PurePlay_Kemp-0000036..

T.

“YOU”, “YOURS”, and “YOUR” shall mean Defendants JB Orthopaedics and JB
Orthopedic Appliances, LLC, as well as any agents, affiliates, subsidiaries, or
parent companies of those entities.

I.

WRITTEN AGREEMENTS AND COMMUNICATIONS BETWEEN PURE
PLAY, SMITH & NEPHEW, JB ORTHOPEDICS, ETC.
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1.

Produce the “inventory of Product samples” that YOU, JB Orthopedic Appliances,
LLC or Mike Taylor had possession of on the date of Plaintiff’s first hip implant surgery.
RESPONSE:

2.

Produce a document showing the amount of the “net sales price” credited to Sales
Representatives’ account for each of the Device Components used in Plaintiff’s first hip
implant surgery.
RESPONSE:

3.

Produce the “sales policies and procedure manuals” that were in effect on the date of
Plaintiff’s first hip implant surgery.
RESPONSE:

4.

Produce the “Territory Sales Agreement” that was in effect on the date of Plaintiff’s first
hip implant surgery.
RESPONSE:

5.

Produce the “sales policies and procedure manuals” that were in effect on the date of
Plaintiff’s second hip implant surgery.
RESPONSE:

6.

Produce the “Territory Sales Agreement” that was in effect on the date of Plaintiff’s
second hip implant surgery.
RESPONSE:

7.

Produce the “sales policies and procedure manuals” that were in effect on June 1, 2012.
RESPONSE:

8.

Produce the “Territory Sales Agreement” that was in effect on June 1, 2012.
RESPONSE:

9.

Produce the “sales policies and procedure manuals” that were in effect on April 1, 2015.
RESPONSE:

10.

Produce the “Territory Sales Agreement” that was in effect on April 1, 2015.
RESPONSE:

11.

Produce the “bonus plan” that existed for YOU on the date of Plaintiff’s first hip implant
surgery.
RESPONSE:
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12.

Any “report to the Company” on “market conditions for Products and Services with
respect to the Customers” that YOU provided to Pure Play Orthopaedics Sales, Inc. at
any time from January 1, 2009 to April 1, 2015. (See JBOrtho_Kemp-0000036 and
JBOrtho_Kemp-0000022 for an example of a document using the term, “market conditions
for Products and Services with respect to the Customers”)
RESPONSE:

13.

The “Sales, Marketing, and Promotional Practices Policy for Smith & Nephew
Companies in the United States” that existed on the date of Plaintiff’s first hip implant
surgery.
RESPONSE:

14.

The “Sales, Marketing, and Promotional Practices Policy for Smith & Nephew
Companies in the United States” that existed on the date of Plaintiff’s second hip implant
surgery.
RESPONSE:

15.

The “Smith & Nephew published price lists” that existed on the date of Plaintiff’s first
hip implant surgery.
RESPONSE:

16.

Produce any “literature” or “descriptive literature” that described any of the Device
Components and was provided to YOU, Pure Play Orthopaedics Sales, Inc., or Mike
Taylor before the date of Plaintiff’s first surgery.
RESPONSE:

17.

Produce any “promotional materials” that described any of the Device Components and
was provided to YOU, Pure Play Orthopaedics Sales, Inc., or Mike Taylor before the
date of Plaintiff’s first surgery.
RESPONSE:

18.

Produce any “catalogues” that described any of the Device Components and was provided
to YOU, Pure Play Orthopaedics Sales, Inc., or Mike Taylor before the date of
Plaintiff’s first surgery.
RESPONSE:

19.

Produce any “Notice of Product price modification” involving any of the Device
Components that was provided to YOU, Pure Play Orthopaedics Sales, Inc., or Mike
Taylor before the date of Plaintiff’s first surgery.
RESPONSE:
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II.
20.

CLINICAL STUDY THAT PURE PLAY ASSISTED WITH.

Any emails involving the “30 patient IDE BHR Study” that YOU sent to or received from
Smith & Nephew Senior Business Analyst Dennis F. Lynch before November 16, 2011.
RESPONSE:

21.

Any emails involving the “30 patient IDE BHR Study” that YOU sent to or received from
Smith & Nephew Sr. Clinical Affairs Specialist Cathy Newbill, CCRA before November
16, 2011.
RESPONSE:

22.

Any emails involving the “30 patient IDE BHR Study” that YOU sent to or received from
Pure Play Orthopedics Contract Administrator Annie Coleman before November 16,
2011.
RESPONSE:

23.

Any emails involving the “30 patient IDE BHR Study” that YOU sent to or received from
Tommy Miller at Pure Play Orthopedics before November 16, 2011.
RESPONSE:

24.

Any emails involving the “30 patient IDE BHR Study” that YOU sent to or received from
Ray Bibb at Pure Play Orthopedics before November 16, 2011.
RESPONSE:

25.

Any emails involving the “30 patient IDE BHR Study” that YOU sent to or received from
Joe Primo at Pure Play Orthopedics before November 16, 2011.
RESPONSE:

26.

The “FDA Approval letter” that was attached to the November 3, 2010 email involving
the “30 patient IDE BHR Study” that was produced in the Kirby case as KIRBY-0041517.
RESPONSE:

27.

The letter regarding Dr. Noble that was attached to the November 3, 2010 email involving
the “30 patient IDE BHR Study” that was produced in the Kirby case as KIRBY-0041517.
RESPONSE:
III.

28.

PURE PLAY BUSINESS PLANS AND BUSINESS ACTIVITIES.

Produce copies of any of the advertisements with “S/N friendly community surgeons”
referred to on page 0047248 of the Pure Play Business Plan 2008.
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RESPONSE:
29.

Produce copies of any of the advertisements “in Beaumont, TX for new joint fellowship
doctor that is a Stryker user” referred to on page 0047248 of the Pure Play Business Plan
2008.
RESPONSE:

30.

Produce copies of any training materials that were provided to Michael Taylor when he
underwent the training referred to on page 0047249 of the Pure Play Business Plan 2008.
RESPONSE:

31.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “Ignite AAOS function” that is referred to on page
0047255 of the Pure Play Business Plan 2008.
RESPONSE:

32.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “Evening of Innovation AAOS March” that is
referred to on page 0047255 of the Pure Play Business Plan 2008.
RESPONSE:

33.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “San Diego CSJS” that is referred to on page
0047255 of the Pure Play Business Plan 2008.
RESPONSE:

34.

Produce copies of any written materials that would explain or refer to the “S/N product
incentive program” that is mentioned on page 0047256 of the Pure Play Business Plan
2008.
RESPONSE:

35.

Produce copies of any written materials that would explain or refer to the “Practice
enhancement program” that is mentioned on page 0047256 of the Pure Play Business
Plan 2008.
RESPONSE:

36.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “LSU Journal club” that is referred to on page
0047260 of the Pure Play Business Plan 2008.
RESPONSE:
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37.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “BHR technology dinner/charity even” that is
referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

38.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “PI Galileo dinner” that is referred to on page
0047260 of the Pure Play Business Plan 2008.
RESPONSE:

39.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “Mobilab” on May 6-8 that is referred to on page
0047260 of the Pure Play Business Plan 2008.
RESPONSE:

40.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “Mobilab” on May 13-16 that is referred to on page
0047260 of the Pure Play Business Plan 2008.
RESPONSE:

41.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “Shreveport Technology dinner” that is referred
to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

42.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “Product Fair and Presentations” that is referred
to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

43.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “Louisiana Orthopedic Association” that is
referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

44.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone when he or she attended the event called the “LSU Journal club” that
is referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:
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45.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone when he or she attended the event called the “BHR technology
dinner/charity even” that is referred to on page 0047260 of the Pure Play Business Plan
2008.
RESPONSE:

46.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone when he or she attended the event called the “PI Galileo dinner” that
is referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

47.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone when he or she attended the event called the “Mobilab” on May 6-8
that is referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

48.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone when he or she attended the event called the “Mobilab” on May 13-16
that is referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

49.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone when he or she attended the event called the “Shreveport Technology
dinner” that is referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

50.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone when he or she attended the event called the “Product Fair and
Presentations” that is referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

51.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone when he or she attended the event called the “Louisiana Orthopedic
Association” that is referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

52.

Produce copies of the text of any of the written advertisements for the “Beaumont
Billboard” referred to on page 0047262 of the Pure Play Business Plan 2008.
RESPONSE:
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53.

Produce copies of the written text of any of the “radio spots” referred to on page 0047262
of the Pure Play Business Plan 2008.
RESPONSE:

54.

Produce copies of the text of any “Local Media Initiatives” for the “Beaumont market”
or for “Beaumont” referred to on page 0047263 of the Pure Play Business Plan 2008.
RESPONSE:

55.

Produce copies of the text of any “Local Media Initiatives” for the “co-op marketing
with Memorial Baptist Hospital (Beaumont, TX)” referred to on page 0047264 of the
Pure Play Business Plan 2008.
RESPONSE:

56.

Produce copies of any emails that YOU sent to or received from Defendant Baptist
Hospitals of Southeast Texas regarding the “co-op marketing with Memorial Baptist
Hospital (Beaumont, TX)” referred to on page 0047264 of the Pure Play Business Plan
2008.
RESPONSE:

57.

Produce copies of any emails that YOU sent to or received from Defendant Talbert
regarding the “co-op partnering/marketing with” referred to on page 0047265 of the
Pure Play Business Plan 2008.
RESPONSE:

58.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone who attended the “Team Meetings” referred to on page 0047267 of
the Pure Play Business Plan 2008.
RESPONSE:
Respectfully submitted,

LAW OFFICE OF KIP PETROFF
________/s/___Kip Petroff_________
Kip A. Petroff
State Bar No. 15851800
Caio Formenti
State Bar No. 24104676
10440 North Central Expressway, Suite 1540
Dallas, Texas 75231
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Telephone: (972) 294-7530
Fax: (972) 294-7530
Email: kpetroff@petroffassociates.com
ATTORNEYS FOR PLAINTIFF
Certificate of Service
The undersigned certifies that on October 1, 2019, a true and correct copy of the
foregoing was served on the Defendants as follows:
Defendants Smith & Nephew, Inc., Smith & Nephew Consolidated, Inc., Pure Play
Orthopaedics, Pure Play Orthopaedics Sales, Inc., Chad Cross, JB Orthopedic Appliances,
LLC, Mr. Michael Taylor, and J.B. Orthopaedics, by email to Mr. Brian Johnson, Ms. Leila
D’Aquin, Mr. David O’Quinn, and Ms. Kealy C. Sehic.
Defendants Ronald Talbert, M.D. and Beaumont Bone & Joint Institute. I served these
Requests for Production by email: Mr. David Criss and Ms. Alexandra Sallade.
Defendant Baptist Hospitals of Southeast Texas. I served these Requests for Production
by email: Curry L. Cooksey, Courtney Parecki, and eservice@cmh.legal.
____________/s/____________
Caio Formenti
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EXHIBIT A

EXHIBIT B

CAUSE NO. D-202027
JESSE EUGENE KEMP,
Plaintiff,
vs.
PURE PLAY ORTHOPAEDICS; JB
ORTHOPAEDICS; CHAD CROSS;
RONALD E. TALBERT, M.D.;
BEAUMONT BONE & JOINT
INSTITUTE, P.A.; BAPTIST HOSPITALS
OF SOUTHEAST TEXAS; SMITH &
NEPHEW, CONSOLIDATED, INC.;
SMITH & NEPHEW, INC.; MICHAEL
TAYLOR; JB ORTHOPEDIC
APPLIANCES, LLC.; and PURE PLAY
ORTHOPAEDICS SALES, INC.
Defendants.

§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§

IN THE DISTRICT COURT OF

JEFFERSON COUNTY, TEXAS

136th JUDICIAL DISTRICT

PLAINTIFF JESSE EUGENE KEMP’S SECOND REQUEST FOR PRODUCTION OF
DOCUMENTS TO DEFENDANT CHAD CROSS
TO:

Defendant CHAD CROSS, through his attorney of record, Mr. Brian Johnson.
Pursuant to Texas Rule of Civil Procedure 196, Plaintiff JESSE EUGENE KEMP

requests that YOU produce for inspection and copying the documents and other tangible items
listed below if they are in your actual or constructive possession, custody, or control. Pursuant to
Texas Rule of Civil Procedure 196.2(a), please produce them at the Law Office of Kip Petroff, 10440
N. Central Expressway, Suite 1540, Dallas, Texas 75231 within thirty (30) days from the date on
which this Request is served upon YOU.
INSTRUCTIONS
Defendant is requested to produce these documents in searchable .pdf format and with
underlying metadata (unless production as a .pdf file would not be reasonably usable) as well as
in the order in which they are kept in Defendant’s files or in an order in which they correspond
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EXHIBIT "W"

with the individual categories in the following requests. Defendant is also requested to produce
attachments, enclosures, and appendices if such exist along with the original documents in
Defendant’s business record files. The association between an attachment and the document it is
attached to in the ordinary course of business should be preserved. For all written communications,
please produce all preceding and succeeding communications. A request for documents or other
tangible things includes all electronically stored information and similar electronic or magnetic
data, including deleted items.
Defendant is respectfully reminded that Tex. R. Civ. P. 196.2(b) requires an individual
response “with respect to each item or category of items” requested below. Pursuant to Tex. R.
Civ. P. 196.3(c), Defendant is requested to produce these documents in the order in which they are
kept in Defendant’s files or organize them and label them to correspond with the individual
categories in the following requests. Defendant is requested to produce the documents, tangible
things, videos, DVDs, recordings, and other data compilations that are in the Defendant’s actual or
constructive possession, custody, or control for inspection or photocopying no later than the first
business day after the expiration of thirty days after the date you receive this document. Plaintiff
does not seek sensitive personally identifiable information about other patients who have suffered
injuries from or made complaints about YOUR products, and YOU may redact sensitive personally
identifiable information that would identify those patients.
Defendant is requested to state objections and assert privileges as required and, as
appropriate, state that: (1) production, inspection, or other requested action will be permitted as
requested; (2) the requested items are being served on the requesting party with the response; (3)
production, inspection, or other requested action will take place at a specified time and place, if
the responding party is objecting to the time and place of production; or (4) no items have been
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identified—after a diligent search—that are responsive to the request. TEX. R. CIV. P. 196.2(b). If
Defendant objects, Defendant is requested to state “the extent to which the party is refusing to
comply with the request.” TEX. R. CIV. P. 193.2(b).
These discovery requests are to be considered as continuing, and the Defendants are requested
to provide any additional information that the Defendants, or any other person acting on the
Defendants’ behalf, hereafter may obtain which will augment or otherwise modify any of the
Defendants’ responses. Supplemental responses must be served upon the undersigned reasonably
promptly after receipt of any such information.
The numbered “Sections” below are for the convenience of counsel and the Court, if
necessary, and should not be considered a descriptive part of the Discovery Requests that follow that
heading.
DEFINITIONS
A.

“30 patient IDE BHR Study” shall mean the clinical study that Pure Play and
Smith & Nephew worked on that was sometimes called, “30 pt IDE BHR Study”.
See Kirby-0041516 to Kirby-0041518.

B.

“Bonus plan” shall have the same meaning that term has when used in “Exhibit B,
Commission Schedule”, page 15 pf 15. See JBOrtho_Kemp-0000011.

C.

“Catalogues” shall mean any document called that on JBOrtho_Kemp-0000024.

D.

“DEFENDANT” shall mean CHAD CROSS, as well as any agents, affiliates,
companies, or other entities of his.

E.

“Device Components” shall mean and refer to the combination of parts used in
plaintiff’s surgery as shown on Exhibit A.

F.

“DOCUMENT(S)” means all handwritten, printed, photo-stat, recorded, written,
graphic, photographic, magnetic, or electronic matter (including, without
limitation, audio and/or video recordings, electronic mail and material for computer
use), including all original and duplicates, as defined in the Texas Code of Civil
Procedure and includes the original or a copy of handwriting, typewriting, printing
and every other means of recording upon any tangible thing and form of
communicating or representation including computer hard disks, letters, words,
pictures, sounds, or symbols or combinations of them.

G.

“Literature” or “descriptive literature” shall mean any document called that on
JBOrtho_Kemp-0000024 or JBOrtho_Kemp-0000026.
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1.

H.

“Net sales price” shall mean the amount credited to Sales Representatives’ account
as described on JBOrtho_Kemp-0000025.

I.

“Notice of Product price modification” shall mean any written information fitting
that definition as that term is used on JBOrtho_Kemp-0000024.

J.

“Plaintiff’s first hip implant surgery” shall mean the November 16, 2011 surgery
that is described in the medical record that is attached hereto as Exhibit A.

K.

“Plaintiff’s second hip implant surgery” shall mean the October 20, 2016
surgery that is described in the medical record that is attached hereto as Exhibit B.

L.

“Product samples” shall mean anything called that as described on
JBOrtho_Kemp-0000026.

M.

“Promotional materials” shall mean any document called that on JBOrtho_Kemp0000024.

N.

“Pure Play Business Plan” shall mean the document called “Pure Play Business
Plan 2008” and any document similar to the “Pure Play Business Plan 2008” that
was produced in the Hutchens case and marked, “Hutchens(SN)-0047242” to
“Hutchens(SN)-0047268.”

O.

“Sales policies and procedure manuals” shall have the same meaning that term
has when used in Attachment A, paragraph 7 (PurePlay_Kemp-0000044) to the
July 2011 Territory Manager Buy-Out Agreement that is marked PurePlay_Kemp0000036.

P.

“Sales, Marketing, and Promotional Practices Policy for Smith & Nephew
Companies in the United States” shall mean the document called that on
JBOrtho_Kemp-0000015.

Q.

“Smith & Nephew published price lists” shall mean the document called that on
JBOrtho_Kemp-0000013.

R.

“Smith & Nephew” shall mean and refer to Smith & Nephew, Inc., Smith & Nephew
plc, and Smith & Nephew Orthopaedics, Ltd., as well as any employee, agent,
affiliate, parent company, or subsidiary of those companies.

S.

“Territory Sales Agreement” shall have the same meaning that term has when
used in Attachment A, paragraph 3 (PurePlay_Kemp-0000044) to the July 2011
Territory Manager Buy-Out Agreement that is marked PurePlay_Kemp-0000036..

T.

“YOU”, “YOURS”, and “YOUR” shall mean Defendant Chad Cross, as well as
any agents, affiliates, or companies of his.

I.

WRITTEN AGREEMENTS AND COMMUNICATIONS BETWEEN PURE
PLAY, SMITH & NEPHEW, JB ORTHOPEDICS, ETC.
Produce the “inventory of Product samples” that YOU had possession of on the date of
Plaintiff’s first hip implant surgery.
RESPONSE:
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2.

Produce a document showing the amount of the “net sales price” credited to Sales
Representatives’ account for each of the Device Components used in Plaintiff’s first hip
implant surgery.
RESPONSE:

3.

Produce the “sales policies and procedure manuals” that were in effect on the date of
Plaintiff’s first hip implant surgery.
RESPONSE:

4.

Produce the “Territory Sales Agreement” that was in effect on the date of Plaintiff’s first
hip implant surgery.
RESPONSE:

5.

Produce the “sales policies and procedure manuals” that were in effect on the date of
Plaintiff’s second hip implant surgery.
RESPONSE:

6.

Produce the “Territory Sales Agreement” that was in effect on the date of Plaintiff’s
second hip implant surgery.
RESPONSE:

7.

Produce the “sales policies and procedure manuals” that were in effect on June 1, 2012.
RESPONSE:

8.

Produce the “Territory Sales Agreement” that was in effect on June 1, 2012.
RESPONSE:

9.

Produce the “sales policies and procedure manuals” that were in effect on April 1, 2015.
RESPONSE:

10.

Produce the “Territory Sales Agreement” that was in effect on April 1, 2015.
RESPONSE:

11.

Produce the “bonus plan” that existed for YOU on the date of Plaintiff’s first hip implant
surgery.
RESPONSE:

12.

Any “report to the Company” on “market conditions for Products and Services with
respect to the Customers” that Smith & Nephew, Pure Play Orthopaedics Sales, Inc., JB
Orthopedic Appliances, LLC, or Mike Taylor provided to YOU at any time from January
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1, 2009 to April 1, 2015. (See JBOrtho_Kemp-0000036 and JBOrtho_Kemp-0000022 for
an example of a document using the term, “market conditions for Products and Services
with respect to the Customers”)
RESPONSE:
13.

The “Sales, Marketing, and Promotional Practices Policy for Smith & Nephew
Companies in the United States” that existed on the date of Plaintiff’s first hip implant
surgery.
RESPONSE:

14.

The “Sales, Marketing, and Promotional Practices Policy for Smith & Nephew
Companies in the United States” that existed on the date of Plaintiff’s second hip implant
surgery.
RESPONSE:

15.

The “Smith & Nephew published price lists” that existed on the date of Plaintiff’s first
hip implant surgery.
RESPONSE:

16.

Produce any “literature” or “descriptive literature” that described any of the Device
Components and was provided to YOU before the date of Plaintiff’s first surgery.
RESPONSE:

17.

Produce any “promotional materials” that described any of the Device Components and
was provided to YOU before the date of Plaintiff’s first surgery.
RESPONSE:

18.

Produce any “catalogues” that described any of the Device Components and was provided
to YOU before the date of Plaintiff’s first surgery.
RESPONSE:

19.

Produce any “Notice of Product price modification” involving any of the Device
Components that was provided to YOU before the date of Plaintiff’s first surgery.
RESPONSE:
II.

20.

CLINICAL STUDY THAT PURE PLAY ASSISTED WITH.

Any emails involving the “30 patient IDE BHR Study” that YOU sent to or received from
Smith & Nephew Senior Business Analyst Dennis F. Lynch before November 16, 2011.
RESPONSE:
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21.

Any emails involving the “30 patient IDE BHR Study” that YOU sent to or received from
Smith & Nephew Sr. Clinical Affairs Specialist Cathy Newbill, CCRA before November
16, 2011.
RESPONSE:

22.

Any emails involving the “30 patient IDE BHR Study” that YOU sent to or received from
Pure Play Orthopedics Contract Administrator Annie Coleman before November 16,
2011.
RESPONSE:

23.

Any emails involving the “30 patient IDE BHR Study” that YOU sent to or received from
Tommy Miller at Pure Play Orthopedics before November 16, 2011.
RESPONSE:

24.

Any emails involving the “30 patient IDE BHR Study” that YOU sent to or received from
Joe Primo at Pure Play Orthopedics before November 16, 2011.
RESPONSE:

25.

Any emails involving the “30 patient IDE BHR Study” that YOU sent to or received from
Ray Bibb at Pure Play Orthopedics before November 16, 2011.
RESPONSE:

26.

The “FDA Approval letter” that was attached to the November 3, 2010 email involving
the “30 patient IDE BHR Study” that was produced in the Kirby case as KIRBY-0041517.
RESPONSE:

27.

The letter regarding Dr. Noble that was attached to the November 3, 2010 email involving
the “30 patient IDE BHR Study” that was produced in the Kirby case as KIRBY-0041517.
RESPONSE:
III.

28.

PURE PLAY BUSINESS PLANS AND BUSINESS ACTIVITIES.

Produce copies of any of the advertisements with “S/N friendly community surgeons”
referred to on page 0047248 of the Pure Play Business Plan 2008.
RESPONSE:

29.

Produce copies of any of the advertisements “in Beaumont, TX for new joint fellowship
doctor that is a Stryker user” referred to on page 0047248 of the Pure Play Business Plan
2008.
RESPONSE:
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30.

Produce copies of any written materials that YOU received if YOU attended the event
called the “Ignite AAOS function” that is referred to on page 0047255 of the Pure Play
Business Plan 2008.
RESPONSE:

31.

Produce copies of any written materials that YOU received if YOU attended the event
called the “Evening of Innovation AAOS March” that is referred to on page 0047255 of
the Pure Play Business Plan 2008.
RESPONSE:

32.

Produce copies of any written materials that YOU received if YOU attended the event
called the “San Diego CSJS” that is referred to on page 0047255 of the Pure Play Business
Plan 2008.
RESPONSE:

33.

Produce copies of any written materials that would explain or refer to the “S/N product
incentive program” that is mentioned on page 0047256 of the Pure Play Business Plan
2008.
RESPONSE:

34.

Produce copies of any written materials that would explain or refer to the “Practice
enhancement program” that is mentioned on page 0047256 of the Pure Play Business
Plan 2008.
RESPONSE:

35.

Produce copies of any written materials that YOU received from anyone if YOU attended
the event called the “LSU Journal club” that is referred to on page 0047260 of the Pure
Play Business Plan 2008.
RESPONSE:

36.

Produce copies of any written materials that YOU received from anyone if YOU attended
the event called the “BHR technology dinner/charity even” that is referred to on page
0047260 of the Pure Play Business Plan 2008.
RESPONSE:

37.

Produce copies of any written materials that YOU received from anyone if YOU attended
the event called the “PI Galileo dinner” that is referred to on page 0047260 of the Pure
Play Business Plan 2008.
RESPONSE:
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38.

Produce copies of any written materials that YOU received from anyone if YOU attended
the event called the “Mobilab” on May 6-8 that is referred to on page 0047260 of the Pure
Play Business Plan 2008.
RESPONSE:

39.

Produce copies of any written materials that YOU received from anyone if YOU attended
the event called the “Mobilab” on May 13-16 that is referred to on page 0047260 of the
Pure Play Business Plan 2008.
RESPONSE:

40.

Produce copies of any written materials that YOU received from anyone if YOU attended
the event called the “Shreveport Technology dinner” that is referred to on page 0047260
of the Pure Play Business Plan 2008.
RESPONSE:

41.

Produce copies of any written materials that YOU received from anyone if YOU attended
the event called the “Product Fair and Presentations” that is referred to on page 0047260
of the Pure Play Business Plan 2008.
RESPONSE:

42.

Produce copies of any written materials that YOU received from anyone if YOU attended
the event called the “Louisiana Orthopedic Association” that is referred to on page
0047260 of the Pure Play Business Plan 2008.
RESPONSE:

43.

Produce copies of any written materials that YOU distributed or provided to anyone if
YOU attended the event called the “LSU Journal club” that is referred to on page 0047260
of the Pure Play Business Plan 2008.
RESPONSE:

44.

Produce copies of any written materials that YOU distributed or provided to anyone if
YOU attended the event called the “BHR technology dinner/charity even” that is referred
to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

45.

Produce copies of any written materials that YOU distributed or provided to anyone if
YOU attended the event called the “PI Galileo dinner” that is referred to on page 0047260
of the Pure Play Business Plan 2008.
RESPONSE:
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46.

Produce copies of any written materials that YOU distributed or provided to anyone if
YOU attended the event called the “Mobilab” on May 6-8 that is referred to on page
0047260 of the Pure Play Business Plan 2008.
RESPONSE:

47.

Produce copies of any written materials that YOU distributed or provided to anyone if
YOU attended the event called the “Mobilab” on May 13-16 that is referred to on page
0047260 of the Pure Play Business Plan 2008.
RESPONSE:

48.

Produce copies of any written materials that YOU distributed or provided to anyone if
YOU attended the event called the “Shreveport Technology dinner” that is referred to on
page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

49.

Produce copies of any written materials that YOU distributed or provided to anyone if
YOU attended the event called the “Product Fair and Presentations” that is referred to
on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

50.

Produce copies of any written materials that YOU distributed or provided to anyone if
YOU attended the event called the “Louisiana Orthopedic Association” that is referred
to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

51.

Produce copies of the text of any of the written advertisements for the “Beaumont
Billboard” referred to on page 0047262 of the Pure Play Business Plan 2008.
RESPONSE:

52.

Produce copies of the written text of any of the “radio spots” referred to on page 0047262
of the Pure Play Business Plan 2008.
RESPONSE:

53.

Produce copies of the text of any “Local Media Initiatives” for the “Beaumont market”
or for “Beaumont” referred to on page 0047263 of the Pure Play Business Plan 2008.
RESPONSE:

54.

Produce copies of the text of any “Local Media Initiatives” for the “co-op marketing
with Memorial Baptist Hospital (Beaumont, TX)” referred to on page 0047264 of the
Pure Play Business Plan 2008.
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RESPONSE:
55.

Produce copies of any emails that YOU sent to or received from Defendant Baptist
Hospitals of Southeast Texas regarding the “co-op marketing with Memorial Baptist
Hospital (Beaumont, TX)” referred to on page 0047264 of the Pure Play Business Plan
2008.
RESPONSE:

56.

Produce copies of any emails that YOU sent to or received from Defendant Talbert
regarding the “co-op partnering/marketing with” referred to on page 0047265 of the
Pure Play Business Plan 2008.
RESPONSE:

57.

Produce copies of any written materials that YOU received from anyone if YOU attended
any of the events called the “Team Meetings” referred to on page 0047267 of the Pure
Play Business Plan 2008.
RESPONSE:

58.

Produce copies of any written materials that YOU distributed or provided to anyone who
attended the “Team Meetings” referred to on page 0047267 of the Pure Play Business Plan
2008.
RESPONSE:
Respectfully submitted,

LAW OFFICE OF KIP PETROFF
________/s/___Kip Petroff_________
Kip A. Petroff
State Bar No. 15851800
Caio Formenti
State Bar No. 24104676
10440 North Central Expressway, Suite 1540
Dallas, Texas 75231
Telephone: (972) 294-7530
Fax: (972) 294-7530
Email: kpetroff@petroffassociates.com
ATTORNEYS FOR PLAINTIFF
Certificate of Service
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The undersigned certifies that on October 1, 2019, a true and correct copy of the
foregoing was served on the Defendants as follows:
Defendants Smith & Nephew, Inc., Smith & Nephew Consolidated, Inc., Pure Play
Orthopaedics, Pure Play Orthopaedics Sales, Inc., Chad Cross, JB Orthopedic Appliances,
LLC, Mr. Michael Taylor, and J.B. Orthopaedics, by email to Mr. Brian Johnson, Ms. Leila
D’Aquin, Mr. David O’Quinn, and Ms. Kealy C. Sehic.
Defendants Ronald Talbert, M.D. and Beaumont Bone & Joint Institute. I served these
Requests for Production by email: Mr. David Criss and Ms. Alexandra Sallade.
Defendant Baptist Hospitals of Southeast Texas. I served these Requests for Production
by email: Curry L. Cooksey, Courtney Parecki, and eservice@cmh.legal.
____________/s/____________
Caio Formenti
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EXHIBIT A

EXHIBIT B

CAUSE NO. D-202027
JESSE EUGENE KEMP,
Plaintiff,
vs.
PURE PLAY ORTHOPAEDICS; JB
ORTHOPAEDICS; CHAD CROSS;
RONALD E. TALBERT, M.D.;
BEAUMONT BONE & JOINT
INSTITUTE, P.A.; BAPTIST HOSPITALS
OF SOUTHEAST TEXAS; SMITH &
NEPHEW, CONSOLIDATED, INC.;
SMITH & NEPHEW, INC.; MICHAEL
TAYLOR; JB ORTHOPEDIC
APPLIANCES, LLC; and PURE PLAY
ORTHOPAEDICS SALES, INC.
Defendants.

§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§

IN THE DISTRICT COURT OF

JEFFERSON COUNTY, TEXAS

136th JUDICIAL DISTRICT

PLAINTIFF JESSE EUGENE KEMP’S SECOND REQUEST FOR PRODUCTION OF
DOCUMENTS TO DEFENDANT PURE PLAY ORTHOPAEDICS / PURE PLAY
ORTHOPAEDICS SALES, INC.
TO:

Defendant PURE PLAY ORTHOPAEDICS / PURE PLAY ORTHOPAEDICS
SALES, INC., through its attorney of record, Mr. Brian Johnson.
Pursuant to Texas Rule of Civil Procedure 196, Plaintiff JESSE EUGENE KEMP

requests that YOU produce for inspection and copying the documents and other tangible items
listed below if they are in your actual or constructive possession, custody, or control. Pursuant to
Texas Rule of Civil Procedure 196.2(a), please produce them at the Law Office of Kip Petroff, 10440
N. Central Expressway, Suite 1540, Dallas, Texas 75231 within thirty (30) days from the date on
which this Request is served upon YOU.
INSTRUCTIONS
Defendant is requested to produce these documents in searchable .pdf format and with
underlying metadata (unless production as a .pdf file would not be reasonably usable) as well as
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EXHIBIT "X"

in the order in which they are kept in Defendant’s files or in an order in which they correspond
with the individual categories in the following requests. Defendant is also requested to produce
attachments, enclosures, and appendices if such exist along with the original documents in
Defendant’s business record files. The association between an attachment and the document it is
attached to in the ordinary course of business should be preserved. For all written communications,
please produce all preceding and succeeding communications. A request for documents or other
tangible things includes all electronically stored information and similar electronic or magnetic
data, including deleted items.
Defendant is respectfully reminded that Tex. R. Civ. P. 196.2(b) requires an individual
response “with respect to each item or category of items” requested below. Pursuant to Tex. R.
Civ. P. 196.3(c), Defendant is requested to produce these documents in the order in which they are
kept in Defendant’s files or organize them and label them to correspond with the individual
categories in the following requests. Defendant is requested to produce the documents, tangible
things, videos, DVDs, recordings, and other data compilations that are in the Defendant’s actual or
constructive possession, custody, or control for inspection or photocopying no later than the first
business day after the expiration of thirty days after the date you receive this document. Plaintiff
does not seek sensitive personally identifiable information about other patients who have suffered
injuries from or made complaints about YOUR products, and YOU may redact sensitive personally
identifiable information that would identify those patients.
Defendant is requested to state objections and assert privileges as required and, as
appropriate, state that: (1) production, inspection, or other requested action will be permitted as
requested; (2) the requested items are being served on the requesting party with the response; (3)
production, inspection, or other requested action will take place at a specified time and place, if
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the responding party is objecting to the time and place of production; or (4) no items have been
identified—after a diligent search—that are responsive to the request. TEX. R. CIV. P. 196.2(b). If
Defendant objects, Defendant is requested to state “the extent to which the party is refusing to
comply with the request.” TEX. R. CIV. P. 193.2(b).
These discovery requests are to be considered as continuing, and the Defendants are requested
to provide any additional information that the Defendants, or any other person acting on the
Defendants’ behalf, hereafter may obtain which will augment or otherwise modify any of the
Defendants’ responses. Supplemental responses must be served upon the undersigned reasonably
promptly after receipt of any such information.
The numbered “Sections” below are for the convenience of counsel and the Court, if
necessary, and should not be considered a descriptive part of the Discovery Requests that follow that
heading.
DEFINITIONS
A.

“30 patient IDE BHR Study” shall mean the clinical study that Pure Play and
Smith & Nephew worked on that was sometimes called, “30 pt IDE BHR Study”.
See Kirby-0041516 to Kirby-0041518.

B.

“Bonus plan” shall have the same meaning that term has when used in “Exhibit B,
Commission Schedule”, page 15 pf 15. See JBOrtho_Kemp-0000011.

C.

“Catalogues” shall mean any document called that on JBOrtho_Kemp-0000024.

D.

“DEFENDANT” shall mean Pure Play Orthopaedics and Pure Play Orthopaedics
Sales, Inc., as well as any agents, affiliates, subsidiaries, or parent companies of
those entities.

E.

“Device Components” shall mean and refer to the combination of parts used in
plaintiff’s surgery as shown on Exhibit A.

F.

“DOCUMENT(S)” means all handwritten, printed, photo-stat, recorded, written,
graphic, photographic, magnetic, or electronic matter (including, without
limitation, audio and/or video recordings, electronic mail and material for computer
use), including all original and duplicates, as defined in the Texas Code of Civil
Procedure and includes the original or a copy of handwriting, typewriting, printing
and every other means of recording upon any tangible thing and form of
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communicating or representation including computer hard disks, letters, words,
pictures, sounds, or symbols or combinations of them.
G.

“Literature” or “descriptive literature” shall mean any document called that on
JBOrtho_Kemp-0000024 or JBOrtho_Kemp-0000026.

H.

“Net sales price” shall mean the amount credited to Sales Representatives’ account
as described on JBOrtho_Kemp-0000025.

I.

“Notice of Product price modification” shall mean any written information fitting
that definition as that term is used on JBOrtho_Kemp-0000024.

J.

“Plaintiff’s first hip implant surgery” shall mean the November 16, 2011 surgery
that is described in the medical record that is attached hereto as Exhibit A.

K.

“Plaintiff’s second hip implant surgery” shall mean the October 20, 2016
surgery that is described in the medical record that is attached hereto as Exhibit B.

L.

“Product samples” shall mean anything called that as described on
JBOrtho_Kemp-0000026.

M.

“Promotional materials” shall mean any document called that on JBOrtho_Kemp0000024.

N.

“Pure Play Business Plan” shall mean the document called “Pure Play Business
Plan 2008” and any document similar to the “Pure Play Business Plan 2008” that
was produced in the Hutchens case and marked, “Hutchens(SN)-0047242” to
“Hutchens(SN)-0047268.”

O.

“Sales policies and procedure manuals” shall have the same meaning that term
has when used in Attachment A, paragraph 7 (PurePlay_Kemp-0000044) to the
July 2011 Territory Manager Buy-Out Agreement that is marked PurePlay_Kemp0000036.

P.

“Sales, Marketing, and Promotional Practices Policy for Smith & Nephew
Companies in the United States” shall mean the document called that on
JBOrtho_Kemp-0000015.

Q.

“Smith & Nephew published price lists” shall mean the document called that on
JBOrtho_Kemp-0000013.

R.

“Smith & Nephew” shall mean and refer to Smith & Nephew, Inc., Smith & Nephew
plc, and Smith & Nephew Orthopaedics, Ltd., as well as any employee, agent,
affiliate, parent company, or subsidiary of those companies.

S.

“Territory Sales Agreement” shall have the same meaning that term has when
used in Attachment A, paragraph 3 (PurePlay_Kemp-0000044) to the July 2011
Territory Manager Buy-Out Agreement that is marked PurePlay_Kemp-0000036.

T.

“YOU”, “YOURS”, and “YOUR” shall mean Defendants Pure Play Orthopaedics
and Pure Play Orthopaedics Sales, Inc., as well as any agents, affiliates,
subsidiaries, or parent companies of those entities.

I.

WRITTEN AGREEMENTS AND COMMUNICATIONS BETWEEN PURE
PLAY, SMITH & NEPHEW, JB ORTHOPEDICS, ETC.
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1.

Produce the “inventory of Product samples” that JB Orthopedic Appliances, LLC or
Mike Taylor had possession of on the date of Plaintiff’s first hip implant surgery.
RESPONSE:

2.

Produce a document showing the amount of the “net sales price” credited to Sales
Representatives’ account for each of the Device Components used in Plaintiff’s first hip
implant surgery.
RESPONSE:

3.

Produce the “sales policies and procedure manuals” that were in effect on the date of
Plaintiff’s first hip implant surgery.
RESPONSE:

4.

Produce the “Territory Sales Agreement” that was in effect on the date of Plaintiff’s first
hip implant surgery.
RESPONSE:

5.

Produce the “sales policies and procedure manuals” that were in effect on the date of
Plaintiff’s second hip implant surgery.
RESPONSE:

6.

Produce the “Territory Sales Agreement” that was in effect on the date of Plaintiff’s
second hip implant surgery.
RESPONSE:

7.

Produce the “sales policies and procedure manuals” that were in effect on June 1, 2012.
RESPONSE:

8.

Produce the “Territory Sales Agreement” that was in effect on June 1, 2012.
RESPONSE:

9.

Produce the “sales policies and procedure manuals” that were in effect on April 1, 2015.
RESPONSE:

10.

Produce the “Territory Sales Agreement” that was in effect on April 1, 2015.
RESPONSE:

11.

Produce the “bonus plan” that existed for JB Orthopedic Appliances, LLC on the date of
Plaintiff’s first hip implant surgery.
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RESPONSE:
12.

Any “report to the Company” on “market conditions for Products and Services with
respect to the Customers” that JB Orthopedics provided to YOU at any time from January
1, 2009 to April 1, 2015. (See JBOrtho_Kemp-0000036 and JBOrtho_Kemp-0000022 for
an example of a document using the term, “market conditions for Products and Services
with respect to the Customers”)
RESPONSE:

13.

The “Sales, Marketing, and Promotional Practices Policy for Smith & Nephew
Companies in the United States” that existed on the date of Plaintiff’s first hip implant
surgery.
RESPONSE:

14.

The “Sales, Marketing, and Promotional Practices Policy for Smith & Nephew
Companies in the United States” that existed on the date of Plaintiff’s second hip implant
surgery.
RESPONSE:

15.

The “Smith & Nephew published price lists” that existed on the date of Plaintiff’s first
hip implant surgery.
RESPONSE:

16.

Produce any “literature” or “descriptive literature” that described any of the Device
Components and was provided to JB Orthopedic Appliances, LLC or Mike Taylor
before the date of Plaintiff’s first surgery.
RESPONSE:

17.

Produce any “promotional materials” that described any of the Device Components and
was provided to JB Orthopedic Appliances, LLC or Mike Taylor before the date of
Plaintiff’s first surgery.
RESPONSE:

18.

Produce any “catalogues” that described any of the Device Components and was provided
to JB Orthopedic Appliances, LLC or Mike Taylor before the date of Plaintiff’s first
surgery.
RESPONSE:

19.

Produce any “Notice of Product price modification” involving any of the Device
Components that was provided to JB Orthopedic Appliances, LLC or Mike Taylor
before the date of Plaintiff’s first surgery.
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RESPONSE:
II.
20.

CLINICAL STUDY THAT PURE PLAY ASSISTED WITH.

Any emails involving the “30 patient IDE BHR Study” that YOU sent to or received from
Smith & Nephew Senior Business Analyst Dennis F. Lynch before November 16, 2011.
RESPONSE:

21.

Any emails involving the “30 patient IDE BHR Study” that YOU sent to or received from
Smith & Nephew Sr. Clinical Affairs Specialist Cathy Newbill, CCRA before November
16, 2011.
RESPONSE:

22.

Any emails involving the “30 patient IDE BHR Study” that YOU sent to or received from
Pure Play Orthopedics Contract Administrator Annie Coleman before November 16,
2011.
RESPONSE:

23.

Any emails involving the “30 patient IDE BHR Study” that YOU sent to or received from
Tommy Miller at Pure Play Orthopedics before November 16, 2011.
RESPONSE:

24.

Any emails involving the “30 patient IDE BHR Study” that YOU sent to or received from
Ray Bibb at Pure Play Orthopedics before November 16, 2011.
RESPONSE:

25.

Any emails involving the “30 patient IDE BHR Study” that YOU sent to or received from
Joe Primo at Pure Play Orthopedics before November 16, 2011.
RESPONSE:

26.

The “FDA approval letter” that was attached to the November 3, 2010 email involving the
“30 patient IDE BHR Study” that was produced in the Kirby case as KIRBY-0041517.
RESPONSE:

27.

The letter regarding Dr. Noble that was attached to the November 3, 2010 email involving
the “30 patient IDE BHR Study” that was produced in the Kirby case as KIRBY-0041517.
RESPONSE:
III.

PURE PLAY BUSINESS PLANS AND BUSINESS ACTIVITIES.
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28.

Produce copies of any of the advertisements with “S/N friendly community surgeons”
referred to on page 0047248 of the Pure Play Business Plan 2008.
RESPONSE:

29.

Produce copies of any of the advertisements “in Beaumont, TX for new joint fellowship
doctor that is a Stryker user” referred to on page 0047248 of the Pure Play Business Plan
2008.
RESPONSE:

30.

Produce copies of any training materials that were provided to Michael Taylor when he
underwent the training referred to on page 0047249 of the Pure Play Business Plan 2008.
RESPONSE:

31.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “Ignite AAOS function” that is referred to on page
0047255 of the Pure Play Business Plan 2008.
RESPONSE:

32.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “Evening of Innovation AAOS March” that is
referred to on page 0047255 of the Pure Play Business Plan 2008.
RESPONSE:

33.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “San Diego CSJS” that is referred to on page
0047255 of the Pure Play Business Plan 2008.
RESPONSE:

34.

Produce copies of any written materials that would explain or refer to the “S/N product
incentive program” that is mentioned on page 0047256 of the Pure Play Business Plan
2008.
RESPONSE:

35.

Produce copies of any written materials that would explain or refer to the “Practice
enhancement program” that is mentioned on page 0047256 of the Pure Play Business
Plan 2008.
RESPONSE:

36.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “LSU Journal club” that is referred to on page
0047260 of the Pure Play Business Plan 2008.
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RESPONSE:
37.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “BHR technology dinner/charity even” that is
referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

38.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “PI Galileo dinner” that is referred to on page
0047260 of the Pure Play Business Plan 2008.
RESPONSE:

39.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “Mobilab” on May 6-8 that is referred to on page
0047260 of the Pure Play Business Plan 2008.
RESPONSE:

40.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “Mobilab” on May 13-16 that is referred to on page
0047260 of the Pure Play Business Plan 2008.
RESPONSE:

41.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “Shreveport Technology dinner” that is referred
to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

42.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “Product Fair and Presentations” that is referred
to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

43.

Produce copies of any written materials that anyone associated with YOU received when
he or she attended the event called the “Louisiana Orthopedic Association” that is
referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

44.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone when he or she attended the event called the “LSU Journal club” that
is referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:
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45.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone when he or she attended the event called the “BHR technology
dinner/charity even” that is referred to on page 0047260 of the Pure Play Business Plan
2008.
RESPONSE:

46.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone when he or she attended the event called the “PI Galileo dinner” that
is referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

47.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone when he or she attended the event called the “Mobilab” on May 6-8
that is referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

48.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone when he or she attended the event called the “Mobilab” on May 13-16
that is referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

49.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone when he or she attended the event called the “Shreveport Technology
dinner” that is referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

50.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone when he or she attended the event called the “Product Fair and
Presentations” that is referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

51.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone when he or she attended the event called the “Louisiana Orthopedic
Association” that is referred to on page 0047260 of the Pure Play Business Plan 2008.
RESPONSE:

52.

Produce copies of the text of any of the written advertisements for the “Beaumont
Billboard” referred to on page 0047262 of the Pure Play Business Plan 2008.
RESPONSE:
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53.

Produce copies of the written text of any of the “radio spots” referred to on page 0047262
of the Pure Play Business Plan 2008.
RESPONSE:

54.

Produce copies of the text of any “Local Media Initiatives” for the “Beaumont market”
or for “Beaumont” referred to on page 0047263 of the Pure Play Business Plan 2008.
RESPONSE:

55.

Produce copies of the text of any “Local Media Initiatives” for the “co-op marketing
with Memorial Baptist Hospital (Beaumont, TX)” referred to on page 0047264 of the
Pure Play Business Plan 2008.
RESPONSE:

56.

Produce copies of any emails that YOU sent to or received from Defendant Baptist
Hospitals of Southeast Texas regarding the “co-op marketing with Memorial Baptist
Hospital (Beaumont, TX)” referred to on page 0047264 of the Pure Play Business Plan
2008.
RESPONSE:

57.

Produce copies of any emails that YOU sent to or received from Defendant Talbert
regarding the “co-op partnering/marketing with” referred to on page 0047265 of the
Pure Play Business Plan 2008.
RESPONSE:

58.

Produce copies of any written materials that anyone associated with YOU distributed or
provided to anyone who attended the “Team Meetings” referred to on page 0047267 of
the Pure Play Business Plan 2008.
RESPONSE:
Respectfully submitted,

LAW OFFICE OF KIP PETROFF
________/s/___Kip Petroff_________
Kip A. Petroff
State Bar No. 15851800
Caio Formenti
State Bar No. 24104676
10440 North Central Expressway, Suite 1540
Dallas, Texas 75231
PLAINTIFF’S SECOND REQUEST FOR PRODUCTION TO DEFENDANT
PURE PLAY ORTHOPAEDICS / PURE PLAY ORTHOPAEDICS SALES, INC.

PAGE 11

Telephone: (972) 294-7530
Fax: (972) 294-7530
Email: kpetroff@petroffassociates.com
ATTORNEYS FOR PLAINTIFF
Certificate of Service
The undersigned certifies that on October 1, 2019, a true and correct copy of the
foregoing was served on the Defendants as follows:
Defendants Smith & Nephew, Inc., Smith & Nephew Consolidated, Inc., Pure Play
Orthopaedics, Pure Play Orthopaedics Sales, Inc., Chad Cross, JB Orthopedic Appliances,
LLC, Mr. Michael Taylor, and J.B. Orthopaedics, by email to Mr. Brian Johnson, Ms. Leila
D’Aquin, Mr. David O’Quinn, and Ms. Kealy C. Sehic.
Defendants Ronald Talbert, M.D. and Beaumont Bone & Joint Institute. I served these
Requests for Production by email: Mr. David Criss and Ms. Alexandra Sallade.
Defendant Baptist Hospitals of Southeast Texas. I served these Requests for Production
by email: Curry L. Cooksey, Courtney Parecki, and eservice@cmh.legal.
____________/s/____________
Caio Formenti
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EXHIBIT A

EXHIBIT B

CAUSE NO. D-202027
JESSE EUGENE KEMP,
Plaintiff,
vs.
PURE PLAY ORTHOPAEDICS; JB
ORTHOPAEDICS; CHAD CROSS;
RONALD E. TALBERT, M.D.;
BEAUMONT BONE & JOINT
INSTITUTE, P.A.; BAPTIST HOSPITALS
OF SOUTHEAST TEXAS; SMITH &
NEPHEW, CONSOLIDATED, INC.;
SMITH & NEPHEW, INC.; MICHAEL
TAYLOR; JB ORTHOPEDIC
APPLIANCES, LLC; and PURE PLAY
ORTHOPAEDICS SALES, INC.
Defendants.

§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§

IN THE DISTRICT COURT OF

JEFFERSON COUNTY, TEXAS

136th JUDICIAL DISTRICT

PLAINTIFF JESSE EUGENE KEMP’S FIRST JOINT REQUESTS FOR PRODUCTION
TO DEFENDANTS MICHAEL TAYLOR AND JB ORTHOPEDIC APPLIANCES, LLC
TO: DEFENDANTS MICHAEL TAYLOR and JB ORTHOPEDIC APPLIANCES, LLC, by
and through their counsel of record, Brian Johnson, Leila D’Aquin, Sarah Segrest-Jay, David
O’Quinn, Kim Moore, Kealy Sehic, and Dru Montgomery.
Pursuant to Texas Rule of Civil Procedure 196, Plaintiff JESSE KEMP requests that YOU
produce for inspection and copying the documents and other tangible items listed below if they
are in your actual or constructive possession, custody, or control. Pursuant to Texas Rule of Civil
Procedure 196.2(a), please produce them at the Law Office of Kip Petroff, 8150 N. Central
Expressway, Suite 500, Dallas, Texas 75206 within thirty (30) days from the date on which this
Request is served.
INSTRUCTIONS
DEFENDANTS are requested to produce these documents in the order in which they are
kept in DEFENDANTS’ files or in an order in which they correspond with the individual
categories in the following requests. DEFENDANTS are also requested to produce attachments,
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EXHIBIT "Y"

enclosures, and appendices if such exist along with the original documents in DEFENDANTS’
business record files. For all written communications, please produce all preceding and succeeding
communications. A request for documents or other tangible things includes all electronically stored
information and similar electronic or magnetic data, including deleted items.
DEFENDANTS are respectfully reminded that Tex. R. Civ. P. 196.2(b) requires an
individual response “with respect to each item or category of items” requested below. Pursuant to
Tex. R. Civ. P. 196.3(c), DEFENDANTS are requested to produce these documents in the order
in which they are kept in DEFENDANTS’ files or organize them and label them to correspond
with the individual categories in the following requests. DEFENDANTS are requested to produce
the documents, tangible things, videos, DVDs, recordings, and other data compilations that are in the
DEFENDANTS’ actual or constructive possession, custody, or control for inspection or
photocopying no later than the first business day after the expiration of thirty days after the date
you receive this document. Plaintiff does not seek sensitive personally identifiable information about
other patients who have suffered injuries from or made complaints about YOUR products, and YOU
may redact sensitive personally identifiable information that would identify those patients.
DEFENDANTS are requested to state objections and assert privileges as required and, as
appropriate, state that: (1) production, inspection, or other requested action will be permitted as
requested; (2) the requested items are being served on the requesting party with the response; (3)
production, inspection, or other requested action will take place at a specified time and place, if
the responding party is objecting to the time and place of production; or (4) no items have been
identified—after a diligent search—that are responsive to the request. TEX. R. CIV. P. 196.2(b). If
DEFENDANTS object, DEFENDANTS are requested to state “the extent to which the party is
refusing to comply with the request.” TEX. R. CIV. P. 193.2(b).
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These discovery requests are to be considered as continuing, and the DEFENDANTS are
requested to provide any additional information that DEFENDANTS, or any other person acting on
DEFENDANTS’ behalf, hereafter may obtain which will augment or otherwise modify any of the
DEFENDANTS’ responses. Supplemental responses must be served upon the undersigned
reasonably promptly after receipt of any such information.
The numbered “Sections” below are for the convenience of counsel and the Court, if
necessary, and should not be considered a descriptive part of the Discovery Requests that follow that
heading.
DEFINITIONS
The following definitions apply to the Document Requests below:
A.

B.

C.

D.
E.

“DEFENDANT(S)” shall mean Michael Taylor and JB Orthopedic Appliances, LLC,
personally, as well as to all persons employed by, representing, or otherwise acting in concert
with them, including their attorneys, and shall be deemed to require information concerning
the knowledge of such persons as well as the knowledge of Michael Taylor and JB Orthopedic
Appliances, LLC personally.
“YOU”, “YOURS”, and “YOUR” shall mean the specific party to whom these Discovery
Requests are directed, as well as any of his agents or employees. Reference to “you” and all
variations of that pronoun shall be deemed to refer to Michael Taylor and JB Orthopedic
Appliances, LLC personally, as well as to all persons employed by, representing, or otherwise
acting in concert with them, including their attorneys, and shall be deemed to require
information concerning the knowledge of such persons as well as the knowledge of Michael
Taylor and JB Orthopedic Appliances, LLC personally.
The term, “Smith & Nephew” refers to Smith & Nephew, Inc. as well as any other Smith &
Nephew entity, including but not limited to: Smith & Nephew plc, Smith & Nephew, Inc,
Orthopaedic Division, Smith & Nephew Orthopaedics, Ltd., and Smith & Nephew
Consolidated, Inc.
The term “person” is defined as any natural person or any business, legal, or governmental
entity or organization.
As used herein, “document” means all written or graphic matter, including writings,
drawings, graphs, charts, photographs, sound recordings, images, and other data or data
compilations, or computer or electronic records of written or graphic matter (and all copies
thereof containing additional matter), however produced or reproduced, in the actual or
constructive possession, custody, care or control of DEFENDANTS or DEFENDANTS’
attorneys or others acting on DEFENDANTS’ behalf.
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F.

“ESI Sources” shall mean electronically stored information sources. See David O’Quinn
Email to Kip Petroff, Brian Johnson, and Leila D’Aquin re: Fleming / Kemp – Meaning of
“ESI Sources,” sent 1/8/2020 at 3:58 p.m. CST.

G.

The term “including” shall be interpreted so as to expand the meaning or interpretation of a
term or question and shall not be interpreted in a restrictive manner.
I.

1.

ESI Sources

From the ESI Sources identified in Michael Taylor’s answer to Interrogatory No. 1 of
Plaintiff’s Second Set of Written Interrogatories, produce all text messages, e-mails,
tweets, or any and all Facebook or other social media posts, and/or any other documents or
data that refer or relate to Jesse Kemp’s hip, Jesse Kemp’s hip surgeries, Jesse Kemp’s
recovery, Jesse Kemp’s alleged damages, Jesse Kemp’s physical activities, this lawsuit, or
any individually named Defendant.
RESPONSE:
Respectfully Submitted,
LAW OFFICE OF KIP PETROFF
________/s/___Kip Petroff_________
Kip A. Petroff
State Bar No. 15851800
Caio Formenti
State Bar No. 24104676
8150 N. Central Expressway, Suite 500
Dallas, Texas 75206
Telephone: (972) 294-7530
Fax: (972) 294-7530
kpetroff@petroffassociates.com
caio@kippetroff.com
REAUD, MORGAN & QUINN, LLP
Glen W. Morgan
State Bar No. 14438900
John Werner
State Bar No. 00789720
Curtis Leister
State Bar No. 12187100
801 Laurel Street
P. O. Box 26005
Beaumont, Texas 77720-6005
(409) 838-1000 (phone)
(409) 833-8236 (fax)
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gmorgan@rmqlawfirm.com
jwerner@rmqlawfirm.com
cleister@rmqlawfirm.com
ATTORNEYS FOR PLAINTIFF
Certificate of Service
The undersigned certifies that on January 15, 2020, a true and correct copy of the
foregoing was served on the Defendants as follows:
Defendants Smith & Nephew, Inc., Pure Play Orthopaedics, Pure Play Orthopaedics
Sales, Inc., JB Orthopedic Appliances, LLC, Michael Taylor, and J.B. Orthopaedics, by
email to Mr. Brian Johnson, Ms. Leila D’Aquin, Mr. David O’Quinn, Ms. Sarah Segrest-Jay, Mr.
Dru Montgomery, and Ms. Kealy C. Sehic.
Defendants Ronald Talbert, M.D. and Beaumont Bone & Joint Institute by email: Mr.
David Criss and Ms. Alexandra Sallade.
____________/s/____________
Caio Formenti
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CAUSE NO. D-202027
JESSE EUGENE KEMP,
§
IN THE DISTRICT COURT OF
§
Plaintiff,
§
§
vs.
§
JEFFERSON COUNTY, TEXAS
§
PURE PLAY ORTHOPAEDICS; JB
§
ORTHOPAEDICS; CHAD CROSS;
§
RONALD E. TALBERT, M.D.;
§
BEAUMONT BONE & JOINT
§
INSTITUTE, P.A.; BAPTIST HOSPITALS §
OF SOUTHEAST TEXAS; SMITH &
§
NEPHEW, CONSOLIDATED, INC.;
§
SMITH & NEPHEW, INC.; MICHAEL
§
TAYLOR; JB ORTHOPEDIC
§
APPLIANCES, LLC; and PURE PLAY
§
ORTHOPAEDICS SALES, INC.
§
§
Defendants.
§
136th JUDICIAL DISTRICT
PLAINTIFF JESSE EUGENE KEMP’S THIRD REQUEST FOR PRODUCTION TO
DEFENDANT PURE PLAY ORTHOPAEDICS SALES, INC.
TO: DEFENDANT PURE PLAY ORTHOPAEDICS SALES, INC., through its attorneys of
record, Brian Johnson, Leila D’Aquin, Sarah Segrest-Jay, David O’Quinn, Dru Montgomery, and
Kealy Sehic.
Pursuant to Texas Rule of Civil Procedure 196, Plaintiff JESSE EUGENE KEMP
requests that YOU produce for inspection and copying the documents and other tangible items
listed below if they are in your actual or constructive possession, custody, or control. Pursuant to
Texas Rule of Civil Procedure 196.2(a), please produce them at the Law Office of Kip Petroff, 8150
N. Central Expressway, Suite 500, Dallas, Texas 75206 within thirty (30) days from the date on
which this Request is served upon YOU.
INSTRUCTIONS
DEFENDANT is requested to produce these documents in a format that is consistent with
the Court’s rulings on this matter in this lawsuit, as well as in the order in which they are kept in
Defendant’s files or in an order in which they correspond with the individual categories in the
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following requests. DEFENDANT is also requested to produce attachments, enclosures, and
appendices if such exist along with the original documents in DEFENDANT’S business record
files. The association between an attachment and the document it is attached to in the ordinary
course of business should be preserved. For all written communications, please produce all
preceding and succeeding communications. A request for documents or other tangible things
includes all electronically stored information and similar electronic or magnetic data, including
deleted items.
DEFENDANT is respectfully reminded that Tex. R. Civ. P. 196.2(b) requires an individual
response “with respect to each item or category of items” requested below. Pursuant to Tex. R.
Civ. P. 196.3(c), DEFENDANT is requested to produce these documents in the order in which
they are kept in DEFENDANT’S files or organize them and label them to correspond with the
individual categories in the following requests. DEFENDANT is requested to produce the
documents, tangible things, videos, DVDs, recordings, and other data compilations that are in the
DEFENDANT’S actual or constructive possession, custody, or control for inspection or
photocopying no later than the first business day after the expiration of thirty days after the date
you receive this document. Plaintiff does not seek sensitive personally identifiable information about
other patients who have suffered injuries from or made complaints about YOUR products, and YOU
may redact sensitive personally identifiable information that would identify those patients.
DEFENDANT is requested to state objections and assert privileges as required and, as
appropriate, state that: (1) production, inspection, or other requested action will be permitted as
requested; (2) the requested items are being served on the requesting party with the response; (3)
production, inspection, or other requested action will take place at a specified time and place, if
the responding party is objecting to the time and place of production; or (4) no items have been
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identified—after a diligent search—that are responsive to the request. TEX. R. CIV. P. 196.2(b). If
DEFENDANT objects, DEFENDANT is requested to state “the extent to which the party is
refusing to comply with the request.” TEX. R. CIV. P. 193.2(b).
These discovery requests are to be considered as continuing, and DEFENDANT is requested
to provide any additional information that DEFENDANT, or any other person acting on
DEFENDANT’S behalf, hereafter may obtain which will augment or otherwise modify any of
DEFENDANT’S responses. Supplemental responses must be served upon the undersigned
reasonably promptly after receipt of any such information.
The numbered “Sections” below are for the convenience of counsel and the Court, and should
not be considered a descriptive part of the Discovery Requests that follow that heading.
DEFINITIONS
A.

“DEFENDANT” shall mean PURE PLAY ORTHOPAEDICS SALES, INC., as
well as any agents, affiliates, subsidiaries, or parent companies of that entity.

B.

“DOCUMENT(S)” means all handwritten, printed, photo-stat, recorded, written,
graphic, photographic, magnetic, or electronic matter (including, without
limitation, audio and/or video recordings, electronic mail and material for computer
use), including all original and duplicates, as defined in the Texas Code of Civil
Procedure and includes the original or a copy of handwriting, typewriting, printing
and every other means of recording upon any tangible thing and form of
communicating or representation including computer hard disks, letters, words,
pictures, sounds, or symbols or combinations of them, writings, drawings, graphs,
charts, photographs, sound recordings, images, and other data or data compilations, or
computer or electronic records of written or graphic matter (and all copies thereof
containing additional matter), however produced or reproduced, in the actual or
constructive possession, custody, care or control of DEFENDANT or
DEFENDANT’S attorneys or others acting on DEFENDANT’S behalf.

C.

“Smith & Nephew” shall mean and refer to Smith & Nephew, Inc., Smith & Nephew
plc, and Smith & Nephew Orthopaedics, Ltd., as well as any employee, agent,
affiliate, parent company, or subsidiary of those companies.

D.

“YOU”, “YOURS”, and “YOUR” shall mean PURE PLAY ORTHOPAEDICS
SALES, INC., as well as any agents, affiliates, subsidiaries, or parent companies
of that entity.

E.

The term “person” is defined as any natural person or any business, legal, or
governmental entity or organization.
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F.

The word “identify,” when used in connection with a person, firm, corporation, or
organization, shall be deemed to call for the name of such person or entity, his, her, or
its present or last known address and telephone number, and such other information
necessary to fully identify such person or entity. The word “identify,” when used in
connection with a document or other tangible evidence, shall be deemed to call for a
complete description of the document or other tangible evidence, including to the
extent known, the (i) type of document or thing; (ii) general subject matter; (iii) date
of the document; and (iv) author(s), addressee(s), recipient(s), and custodian(s).

G.

The word “address” shall mean street and street number, office or suite number, city
or town, state and zip code.

H.

“ESI sources” shall mean electronically stored information sources. See David
O’Quinn Email to Kip Petroff, Brian Johnson, and Leila D’Aquin re: Fleming / Kemp
– Meaning of “ESI Sources,” sent 1/8/2020 at 3:58 p.m. CST.

I.

The term “including” shall be interpreted so as to expand the meaning or
interpretation of a term or question and shall not be interpreted in a restrictive manner.
I.

1.

ESI Sources

From the ESI sources identified in YOUR answer to Interrogatory No. 1 of Plaintiff’s
Second Set of Written Interrogatories, produce all text messages, e-mails, tweets, or any
and all Facebook or other social media posts, and/or any other documents or data that refer
or relate to Jesse Kemp’s hip, Jesse Kemp’s hip surgeries, Jesse Kemp’s recovery, Jesse
Kemp’s alleged damages, Jesse Kemp’s physical activities, this lawsuit, or any individually
named Defendant.
RESPONSE:
II.

2.

Sales Rep Orientation and Training Documents

Produce any documents related to the “FOE CORE HIPS/R3” course taken by John Ozyp.
See Hutchens(SN)-0047242.
RESPONSE:

3.

Produce any document related to the “FOE R3” course taken by Clint Farmer. See
Hutchens(SN)-0047242.
RESPONSE:

4.

For the period from 2006 to 2009, please produce any videos, DVDs, CDs, tapes, or other
materials that would show what information was provided to new sales reps to orient them
to their new job or to explain their duties and responsibilities when starting work for Smith
& Nephew.
RESPONSE:
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5.

For the period from 2010 to 2011, please produce any videos, DVDs, CDs, tapes, or other
materials that would show what information was provided to new sales reps to orient them
to their new job or to explain their duties and responsibilities when starting work for Smith
& Nephew.
RESPONSE:

6.

Produce the “SCRIPT FOR SALES TRAINING” referred to in SN_Kemp_0022822.
RESPONSE:
III.

7.

SE Region Kickoff Meeting

Produce any documents related to the “2008 S.E. Region Kick Off Meeting” referred to in
Hutchens(SN)-0047242.
RESPONSE:

8.

Produce any documents related to any other “S.E. Region Kick Off Meetings” which took
place from 2006–2015. See Hutchens(SN)-0047242.
RESPONSE:
IV.

9.

Chesson and McIntosh Testimony Documents

Produce “order summary” spreadsheets for the years 2006–2015 that include Dr. Talbert.
See Chesson Deposition (12/5/2019) at 15:25–16:8.
RESPONSE:

10.

Produce expense reports for the years 2006–2015 for Tommy Miller, Joe Primo, Ray Bibb,
Michael Taylor, Chad Cross, or any other sales representative contracted to Pure Play
whose customers included Dr. Ronald Talbert. See Chesson Deposition (12/5/2019) at
82:21–83:21.
RESPONSE:

11.

Produce for inspection the hip model that Mr. McIntosh referred to at Page 110 Lines 11–
14 of his deposition.
RESPONSE:

12.

Produce receipts, billing records, and payment records for the domain names that Mr.
McIntosh pays for on the Pure Play credit card. See McIntosh Deposition (12/5/2019) at
127:3–129:14.
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RESPONSE:
13.

Produce any written communications that Aaron McIntosh sent to or received from Tommy
Miller, Joe Primo, or Ray Bibb which discuss, were sent when preparing, or attach business
plans. See McIntosh Deposition (12/5/2019) at 130:24–131:3.
RESPONSE:

14.

For the period from January 1, 2009 to November 16, 2011, please produce documents
that YOU, Tommy Miller, Ray Bibb, Joe Primo, Michelle Chesson, Annie Yawn, or
Michael Taylor sent to or received from Smith & Nephew’ “pricing counsel.” See Chesson
Deposition (12/5/2019) at 24:24–25:25.
RESPONSE:

15.

For the period from November 17, 2011 to January 1, 2016, please produce documents
that YOU, Tommy Miller, Ray Bibb, Joe Primo, Michelle Chesson, Annie Yawn, or
Michael Taylor sent to or received from Smith & Nephew’s “pricing counsel”. See Chesson
Deposition (12/5/2019) at 24:24–25:25.
RESPONSE:

16.

Produce “order summary” spreadsheets for the years 2006–2015 that include Dr. Talbert.
See Chesson Deposition (12/5/2019) at 15:25–16:8.
RESPONSE:

17.

Produce the “credentialing account” for Tommy Miller. See Chesson Deposition
(12/5/2019) at 17:15–17:23.
RESPONSE:

18.

Produce the “credentialing account” for Joe Primo. See Chesson Deposition (12/5/2019) at
17:15–17:23.
RESPONSE:

19.

Produce the “credentialing account” for Ray Bibb. See Chesson Deposition (12/5/2019) at
17:15–17:23.
RESPONSE:

20.

Produce the “credentialing account” for Michael Taylor. See Chesson Deposition
(12/5/2019) at 17:15–17:23.
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RESPONSE:
21.

Produce any documents or communications that describe the “computer changes”
described by Michelle Chesson. See Chesson Deposition (12/5/2019) at 18:4–18:20.
RESPONSE:

22.

Produce any documents or communications that explain whether the “computer changes”
described by Michelle Chesson deleted or destroyed electronic data. See Chesson
Deposition (12/5/2019) at 18:4–18:20.
RESPONSE:

23.

Produce price files for Baptist Hospitals of Southeast Texas, Memorial Hermann Health
System, or any other hospital or healthcare facility where Dr. Ronald Talbert had hospital
privileges during 2006–2015. See Chesson Deposition (12/5/2019) at 26:23–26:25; 34:3–
34:6.
RESPONSE:

24.

Produce communications which discuss or relate to price files for Baptist Hospitals of
Southeast Texas, Memorial Hermann Health System, or any other hospital or healthcare
facility where Dr. Ronald Talbert had hospital privileges during 2006–2015. See Chesson
Deposition (12/5/2019) at 26:23–26:25; 34:3–34:6.
RESPONSE:

25.

Produce pricing proposals for Baptist Hospitals of Southeast Texas, Memorial Hermann
Health System, or any other hospital or healthcare facility where Dr. Ronald Talbert had
hospital privileges during 2006–2015. See Chesson Deposition (12/5/2019) at 31:2–31:8.
RESPONSE:

26.

Produce communications which discuss or relate to pricing proposals for Baptist Hospitals
of Southeast Texas, Memorial Hermann Health System, or any other hospital or healthcare
facility where Dr. Ronald Talbert had hospital privileges during 2006–2015. See Chesson
Deposition (12/5/2019) at 31:2–31:8.
RESPONSE:

27.

Produce pricing grids for Baptist Hospitals of Southeast Texas, Memorial Hermann Health
System, or any other hospital or healthcare facility where Dr. Ronald Talbert had hospital
privileges during 2006–2015. See Chesson Deposition (12/5/2019) at 31:11–31:13.
RESPONSE:
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28.

Produce communications which discuss or relate to pricing grids for Baptist Hospitals of
Southeast Texas, Memorial Hermann Health System, or any other hospital or healthcare
facility where Dr. Ronald Talbert had hospital privileges during 2006–2015. See Chesson
Deposition (12/5/2019) at 31:11–31:13.
RESPONSE:

29.

Produce requests for proposals from Baptist Hospitals of Southeast Texas, Memorial
Hermann Health System, or any other hospital or healthcare facility where Dr. Ronald
Talbert had hospital privileges during 2006–2015. See Chesson Deposition (12/5/2019) at
32:23–33:1.
RESPONSE:

30.

Produce communications which discuss or relate to requests for proposals from Baptist
Hospitals of Southeast Texas, Memorial Hermann Health System, or any other hospital or
healthcare facility where Dr. Ronald Talbert had hospital privileges during 2006–2015. See
Chesson Deposition (12/5/2019) at 32:23–33:1.
RESPONSE:

31.

Produce pricing proposals for Baptist Hospitals of Southeast Texas, Memorial Hermann
Health System, or any other hospital or healthcare facility where Dr. Ronald Talbert had
hospital privileges during 2006–2015. See Chesson Deposition (12/5/2019) at 31:2–31:8.
RESPONSE:

32.

Produce communications which discuss or relate to pricing proposals for Baptist Hospitals
of Southeast Texas, Memorial Hermann Health System, or any other hospital or healthcare
facility where Dr. Ronald Talbert had hospital privileges during 2006–2015. See Chesson
Deposition (12/5/2019) at 31:2–31:8.
RESPONSE:

33.

Produce any documents related to procedure codes that the Smith & Nephew pricing
council generated from 2006–2015. See Chesson Deposition (12/5/2019) at 63:2–64:24.
RESPONSE:

Respectfully Submitted,
LAW OFFICE OF KIP PETROFF
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________/s/___Kip Petroff_________
Kip A. Petroff
State Bar No. 15851800
Caio Formenti
State Bar No. 24104676
8150 N. Central Expressway, Suite 500
Dallas, Texas 75206
Telephone: (972) 294-7530
Fax: (972) 294-7530
kpetroff@petroffassociates.com
caio@kippetroff.com
REAUD, MORGAN & QUINN, LLP
Glen W. Morgan
State Bar No. 14438900
John Werner
State Bar No. 00789720
Curtis Leister
State Bar No. 12187100
801 Laurel Street
P. O. Box 26005
Beaumont, Texas 77720-6005
(409) 838-1000 (phone)
(409) 833-8236 (fax)
gmorgan@rmqlawfirm.com
jwerner@rmqlawfirm.com
cleister@rmqlawfirm.com
ATTORNEYS FOR PLAINTIFF
Certificate of Service
The undersigned certifies that on January 15, 2020, a true and correct copy of the
foregoing was served on the Defendants as follows:
Defendants Smith & Nephew, Inc., Pure Play Orthopaedics, Pure Play Orthopaedics
Sales, Inc., JB Orthopedic Appliances, LLC, Michael Taylor, and J.B. Orthopaedics, by
email: Mr. Brian Johnson, Ms. Leila D’Aquin, Mr. David O’Quinn, Ms. Sarah Segrest-Jay, Mr.
Dru Montgomery, and Ms. Kealy C. Sehic.
Defendants Ronald Talbert, M.D. and Beaumont Bone & Joint Institute by email: Mr.
David Criss and Ms. Alexandra Sallade.
____________/s/____________
Caio Formenti
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